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PREFACE TO FIRST EDITION. 


Tux object of this work is to present in as concise a form 
as possible such a view of the recently passed Evidence Act 
as may be intelligible and interesting to law-students and 
others, who have occasion to make themselves acquainted 
with that enactment. 


However simple in arrangement and comprehensive in 
detail an Act may be, it cannot supersede the necessity of 
some previous acquaintance with the subject for which it 
provides, with the objects and reasons of its requirements, 
and with the principles on which it proceeds; and though 
the free use of Illustrations supersedes, to a large degree, 
the commentator’s task, there must still be many points to 
which a student’s attention may be usefully directed, mis- 
takes against which he may be warned, and difficulties in 
which he may be glad of assistance. 


Nothing either in the Introduction or the Notes can lay 
the least claim to originality. The Introduction is grounded 
on the Reports of the Select Committee and on the Speeches 
in the Legislative Council in which, at various stages of the 
Bill, Mr. Stephen explained its principles and arrangement. 
In the Notes I have merely endeavoured to explain the 
connection of one section with another, to clear up any 
obscurities of expression, and to point out the respects in 
which the present measure differs from the English Common 
Law or from that previously in force in Indian Courts. I 
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have occasionally introduced some of the more familiar 
English Rulings, wherever it seemed that they would assist 
in the understanding or application of a section. In the 
Appendix I have collected a few measures connected with 
the subject of Judicial Evidence, which legal practitioners 
may find it convenient to have at hand. 


To those who are already acquainted with the subject, I 
do not presume to offer assistance; they will find nothing 
in these pages which is not familiar to them; but I venture 
to hope that the large class of persons, who take up the 
study of the Law of Evidence for the first time, may find in 
this volume some assistance in mastering this important 
Branch of Legal Study. 

H. 8. C. 


Mapras, September 1, 1872. 


PREFACE TO THE SIXTH EDITION. 


In this edition I have endeavoured, as before, to restrict the 
commentary as far as possible to its original design, that, 
namely, of furnishing to those who, as law-students or other- 
wise, have occasion to make themselves familiar with the 
Indian Evidence Act, some assistance in understanding 
its principles and method of arrangement, and in learning 
how the Courts of this country have in various instances 
applied it. With this view I have rigorously abstained from 
introducing many collateral topics, of which English Text- 
writers have been accustomed to treat as branches of the 
Law of Evidence, but which have no real connection with it: 
and I have quoted only such rulings of the Courts as seemed 
either to elucidate that which was before obscure, or to 
apply the provisions of the Act to circumstances, sufficieutly 
novel or difficult to require illustration. The student may 
be interested in seeing the few points in which the Indian 
Law of Evidence differs from that of England, and I have 
referred freely to Mr. Justice Stephens’ Digest for the pur- 
pose of showing what these differences are. I have also 
added, in extenso, Mr. Justice Stephens’ Speech on present- 
ing the Report of the Select Committee in which he explains 
the objects of a Law of Evidence, and the way in which the 
present Act was intended to attain them. 


H. 8. C. 
April 1883. 
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INTRODUCTION, 


1, Tux object of every Judicial inquiry is to produce 

_ inthe mind of the Judge or other deciding 

unica authority, a belief as to the existence or 

non-existence of certain facts, on which the 

rights or liabilities of the parties and the decision of the 
case depend, and which are termed the facts in issue. 


2. This belief is produced by presenting to the Judge’s 

_. mind various facts, which are the materials 

Bee ap beliot out of which his belief is to be formed. The 
Judge examines these various facts and the 
grounds on which he is asked to believe them, weighs those 
which are contradictory against one another, estimates the 
corroborative effect of those which confirm one another, and 
decides at last which of them he wholly believes or dis- 
believes, which of them he considers partially true, which 
of them he thinks so doubtful that he puts them aside, what 
are the inferences suggested by those which he considers 
true, and what, upon the whole, he believes about the matter. 


3. For instance, a corpse, with a dagger wound in it, is 
Hizstene found. A and B say that they saw C stab 
“™ the man whose corpse it is: D and E say 

that at the time C was asleep in their house; F says that he 
sold a dagger, fitting the wound, to C the day before; G says 
that the dagger was sold to some one else; the footmarks 
at the scene of the murder correspond with C’s; C on being 
questioned as to his absence from home, prevaricates; his 
clothes are bloody; there was a feud between his family 
and that of the deceased; there had been a quarrel, d&c., &c. 
Now what the Judge does here is to get all this material 
before his mind and give each part of it its proper weight. 
How much importance is to be given to A and B’s state- 
ment, how much to that of D and E? which is telling the 
truth, ForG? Supposing the evidence as to the dagger, the 
footmarks and C’s absence from home, and the prevarica- 
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tion in explaining it, the family feud, &c., to be true, what 
is the inference to be drawn from them astohis guilt? The 
result of this process is the Judge’s belief. 


4, This process of forming a belief in Judicial cases is 
often very difficult and unsatisfactory; the 

; Difficulty fo, degree of certainty attainable is not a high 
Jadiciet ees "one; it always falls short of the absolute cer- 
tainty attained by mathematical demonstra- 

tion, and even of that high degree of certainty reached in 
scientific inquiries by means of experiment, comparison and 
other processes. A chemist, who suspects that a particular 
combination of substances produces some result, or that a 
disease may be imparted in some particular manner, can go 
on experimenting till he arrives at a degree of certainty so 
high as to be almost demonstration ; a geologist, who suspects 
that certain formations are produced by some particular phy- 
sical causes, can look about elsewhere to countries where the 
same physical causes have existed, or where perhaps they at 
present are at work ; asurgeon, who wants to be sure that one 
nerve has to do with sensation and one with movement, can 
go on trying till he has made sure. No such resource is avail- 
able in judicial inquiries; itis on a certain limited number of 
facts that the conclusion must be based; and these facts are 
often too few and too untrustworthy to form a sound basis of 
conviction. A judicial inquiry, accordingly, is, as compared 
with a scientific inquiry, a very rough process; the risk of 
error is considerable, and the degree of certainty arrived at 
by it is scarcely ever such as would justify a man of science 
in sayiug that a thing was proved. The utmost that can be 
had in a judicial case is the independent testimony of 
respectable and disinterested witnesses, corroborated by 
circumstances which make it probable that they are telling 
the truth; but the most respectable and independent 
witness may be deceived, and the witnesses with whom a 
Judge has to deal are, in many instances, neither respectable 
nor disinterested. On the other hand, surrounding circum- 
stances often so happen as to be most treacherous guides, 
as the well-known stories of the miscarriages of justice, 
occasioned by circumstantial evidence, sufficiently demon- 
strate. In many cases, moreover, there are no corroborative 
circumstances, and the Judge has to pick out the truth from 
the statements of people, who, he knows, are trying to 
deceive him. In such cases his belief is scarcely more 
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than the adoption of one of two conflicting improbabilities. 
He may have to say to the parties A and B, “ Both of you 
have been lying. Both your stories are improbable, but on 
the whole, I think, that a part of A’s is the least unlikely, 
and I, therefore, decide in his favor.” 


5. Still, however low be the degree of certainty attain- 
able, a decision, one way or the other, must 
be forthwith come to. Here, again, judicial 
inquiries differ from scientific; the man of 
science constantly comes to the conclusion that the material 
for an opinion is not available, and that his judgment must 
remain in suspense. His.only knowledge about such a point 
is that he does not, and with his existing means, cannot know 
about it; he rests without any further opinion. But this 
the Judge cannot do; one way or other a decision must 
be given; if he acquits a man accused of murder, he takes 
the responsibility of letting a crime (if crime there- has 
been) go unpunished, and turning a criminal loose on society ; 
if he decides in favor of the defendant, because the plain- 
tiff has not made out his case strongly enough, he takes the 
responsibility of keeping a man out of what may be his 
rights. A Judge must always decide something, and he 
must often do so on grounds which are very insufficient for 
& sound opinion. 


A decision must 
be arrived at. 


6. Such being the Judge’s position, what amount of cer- 
tainty, or, to speak correctly, what degree of 
Bela asi probability, ic he to apeoes as ssecnnl to 
yises- 2°. ; oe mee, a 
sential to belief. belief? The answer to this question is given 
in England by the extremely rough method 
of locking twelve average and presumably 
disinterested men into a room and obliging them by various 
stringent rules to come forthwith to a conclusion, Accord- 
ing to this system a thing is ‘“‘ proved” when twelve aver- 
age Englishmen, chosen by lot, can be induced, under the 
various conditions affecting trials by Jury, to come to an 
unanimous verdict about it. 


Verdict of ajury. 


7. In India, except in the rare cases of Criminal trials 
by Jury, the Judge has the responsibility of 
deciding on the facts of the case thrown upon 
him. He must decide in each instance for 
himself whether the existence of the fact is ‘‘so probable 
that a prudent man ought, under the circumstances, to act 


In India the 
Judge to decide. 
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upon the supposition of its existence,”* in which case he 
may treat it as proved ; or “‘so improbable that a prudent man 
ought, under the circumstances, to act on the supposition 
that it does not exist,’’ in which case he may treat it as 
disproved. What that degree of probability is in each case 
is @ question which the law cannot decide for him. The 
decision of this must depend on his own good sense, good 
judgment, insight and experience. 


8. The mode in which this process of inference can be 
best conducted and the proper rules for 

Limited scope its conduct are subjects of far wider bear- 
aa of Evi- ing than anything with which the Law of 
Evidence has to do. They are in fact 

co-extensive with the laws of Logic in its widest and highest 
sense. The human understanding varies indefinitely in its 
efficiency as an instrument for arriving at the truth, from 
the blundering conjectures of the ignorant savage to the 
exhaustive investigation, elaborate analysis, and wide- 
reaching generalization of a Newton or a Darwin. These 
different degrees of efficiency can be affected but to the 
very smallest extent by any positive rules of inquiry. T'o 
be able to observe correctly with real insight, to weigh 
conflicting evidence with a just appreciation, to form a 
wise judgment out of a confused and perplexing mass of 
contradictory facts, is the highest of intellectual attain- 
ments, and one which no formal directions can do more than 
partially assist. All that the Law of Evidence can do is to 
lay down certain general principles as to the mode in 
which the material of belief is to be procured. How that 
material is to be employed and to what effect, are questions 
of a perfectly different and very much more important 
character. Those who have occasion to make use of a Law 
of Evidence should, accordingly, be on their guard against 
attributing undue value to it as an instrument for the dis- 
covery of truth. The fact is that it is only when the facts 
have been duly marshalled according to the rules of Hvidence 
that the really difficult portion of the Judge’s task begins. 
It may be feared that more attention is sometimes paid to 
the technicalities which govern the admission of particular 
pieces of evidence than to the really essential portions of a 
judicial inquiry, viz., the true significance of the various facts 
of the case, read by the light of one another, and the general 


# Seo definition of ‘proved’ and ‘disproved’ in Section 3. 
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result to which they point. After all a law of evidence is 
but means to an end, and it is infinitely more important that 
a Judge should decide aright than that he should be minutely 
and technically correct in the grounds of his decision. 


9. One familiar test for ascertaining whether a thing is 
really proved or not, is to take the facts of 

eto whe- the case, and see whether any other hypo- 
proved. _ thesis, except that of the truth of the thing 
the proof of which is in question, will explain 

them. It there is any such hypothesis within the range of 
ordinary probability, the thing cannot be regarded as proved. 
For instance, A is accused of killing B. C gives evidence that 
he saw A follow B and stab him in the back and that B there- 
upon fell and died. Now here there are only three hypotheses 
which can be adopted about the case; either (1) C is telling 
a lie, or (2) he was deceived, or (3) A did kill B. Directly the 
first two hypotheses are disproved or shown to be so highly 
improbable that they may be treated as disproved, the truth 
of the third may be regarded as proved. Or, to take a some- 
what less simple case, supposing that a person is found dead 
under such circumstances that (1) either A killed him, or 
(2) some other person killed him, or (8) he committed suicide. 
Here again are three hypotheses any one of which, if true, 
would explain the facts of the case; it is only, therefore, 
when the second and third are got rid of that we are driven 
of necessity to adopt the first: we conclude that A killed 
the deceased as soon as there is no other reasonable theory on 
which we can account for his death; so long as any such 
theory exists, the fact of A’s having killed him is not proved. 


10. The discovery of truth, both in Criminal and Civil 
cases, is a matter of such extreme interest 
Pir eno tlrwanrt to society that it is natural enough that, 
ed itself in the from the earliest times, the laws of every 
parr of the country should show signs of the anxiety of 
sia Government to regulate andassist it. Indeed 
till rights can be to some extent ascertained and enforced, 
and crimes discovered and punished, society can be scarcely 
said to exist. 


In the ruder stages of society the law supplied vari- 
Modesin which OUS devices for the discovery of disputed 
the law assisted facts which seem to us merely foolish or 
in the discovery grotesque. Men were put to fight each 
of truth, other, or to submit to various ordeals by 
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which it was superstitiously supposed that the real facts of 
the case would be revealed. Such tests are, it is needless 
to say, the very worst possible device for finding out the 
truth that the wit of man could imagine. The terror 
inspired by them may occasionally induce a guilty person to 
confess ; but they act with equal force on the minds of the 
innocent, and are simply ready instruments for fraud, 
imposture, and cruelty. ‘They have happily passed away, 
along with the other savage follies which characterize the 
uncivilized stages of human society. 


11. Another barbarous contrivance for getting at the 
truth, which the law of England at one time 
countenanced, was Torture. This method 
was no doubt in many instances efficacious ; it was practised 
up to a comparatively recent period of English history, and 
the utmost efforts of Government have not succeeded in 
preventing recourse being still occasionally had to it in this 
country. The objections to it are its brutality, its injustice, 
and the danger of leaving so powerful an implement of 
oppression in the hands of officials who are very likely to 
use it oppressively. Itis, moreover, a most fallacious guide, 
as Juckless wretches, in the throes of agony, have been 
frequently known to admit anything for the sake of im- 
mediate relief. At any rate the law has now definitely 
abandoned it as a means of discovering the truth, and has 
taken extraordinary precautions against its employment by 
the Police, whose duties might be likely to tempt them to 
make use of it. 


Torture. 


12. Another expedient, and one which in certain primi- 
tive stages of Society was probably the best 

brectoaed of available, was to constitute a tribunal of 
notables, who might from their position be 
presumed to be well-informed and impartial, and to con- 
fide to them the duty of adjudication, leaving aside alto- 
gether the question of the evidence on which each man’s 
knowledge of the facts was based. Such a tribunal of 
notables was the ancient English Jury, and such are the 
assemblies of Village Headmen and others which in parts 
of India still, probably, decide questions of local interest, 
or, to speak more exactly, give formal expression to the 
belief of the entire community. For it is obvious that 
such institutions could be tolerably efficient only so long 
asthe structure of Society remains so simple, and the 
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habits of mankind so primitive that information possessed 
by one portion of the community speedily becomes public 
property. When a murder is committed in a frontier 
village, it is certain that there is a ‘self-generated public 
opinion’ on the subject, which is more likely to be true than 
anything which the most elaborate machinery, applied from 
without, could arrive at. But then the human race has for 
the most part passed beyond the stage of frontier villages, 
and formal provisions have to be made for ascertaining facts 
in the discovery and adjudication of which Society or indivi- 
duals have an interest. Hence arise regularly constituted 
judicial tribunals, and the rules by which in various countries 
and ages these tribunals have been guided and controlled, 
in other words, the laws of procedure and evidence. 


13. Many of these rules have been, after prolonged 

experience and discussion, discarded as un- 

sound. Foremost among these are those 

which in former times resulted in the ex- 

clusion of particular classes of witnesses. Mace, creed,, 
profession, social position, sex, age, special diseases or bodily ! 
defects, interest in the matters in dispute, relationship to the! 
parties concerned, have all at different times been regarded ' 
as grounds for disabling persons from giving evidence. The! 
propriety of such disabilities was long and hotly contested ; 

the assailants of the system of exclusion pointed out that 

any rule of exclusion must often shut out witnesses whiose 

evidence would be in the highest degree important and 

trustworthy; that it must be for the interests of justice 

that the truth, by whomever spoken, should be known, and 

that the reasonable thing to do with evidence coming from 

@ suspicious quarter, is, not to exclude it, but to take it for 

what it is worth. 


This doctrine gradually gained way : one ground of dis- 
ability after another disappeared ; and it is now only ina 
very few and very exceptional cases that any person is, 
according to English law, disqualified from giving evidence. 


In India, where the functions of Judge and Jury are 
almost invariably united, the unreasonableness of excluding 
any evidence was still more apparent, as the Judge is 
presumably a person skilled in dealing with testimony, 
thoroughly acquainted with the springs of human conduct 
and far more capable than a Jury of allowing to each person’s 
statement its due weightand nomore. In England certain 


Exclusion of 
witnesses. 
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evidence is excluded, not because it is worthless, but 
because Juries generally cannot be trusted to make a pro- 
per use of it, and, therefore, the only thing to do is to keep 
it away from them altogether. When the functions of 
Judge and Jury are combined in a single officer such 
evidence may safely be admitted for what it is worth. Ac- 
cordingly by the law of India as it now stands, every person, 
capable of understanding the questions put to him and of 
giving rational answers, is allowed to give evidence, what- 
ever be his position or antecedents, his relation to the par- 
ties concerned or his interest in the result of the proceedings. 
Even accused persons are allowed to make statements and 
to be examined by the Court, though the untrustworthy 
nature of statements made under such circumstances is em- 
phasized by their exclusion from the definition of ‘ Evi- 
dence,” and by the prohibition of the solemnity of an oath or 
affirmation. ‘lhe present Act has carried this principle to its 
utmost length by providing in Section 30, that, where per- 
sons are being jointly tried, a confession by one of them, 
affecting himself and others of the accused, “‘ may be taken 
into consideration” as against the co-accused as well as 
againsthimself. Thishas been objected to as dangerous; but 
a little consideration will show that, inasmuch as it is practi- 
cally impossible to prevent such a confession having some 
effect on a Judge’s mind, the safer course is to recognize 
this necessity, sanction his taking it into consideration, and 
remind him at the same time how slight that consideration 
ought to be. 


14. At the present day one of the most important ways 
in which the law assists in the discovery of 

Provision of the truth in Judicial Proceedings is by 
Hvidence before making arrangements beforehand for the 
preparation and preservation of especially 

good evidence, so that, if ever a dispute arise, the most 
trustworthy material for settling it will be ready to hand. 
This is what is done by the careful and elaborate record of 
penaeraig Title to Land, the formation, maintenance, 
oreon Ss and correction of which forms so marked a 
feature of our land-revenue system. Whenever a dispute 
about land, succession, inheritance or family custom arises, 
the law has provided the means of obtaining the most authen- 
tic evidence on the subject. It is easy to see how enormous 
a help to the ascertainment of the truth and to the cause of 
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justice is thus given, and how great a public injury is 
inflicted wherever, through the neglect of the Administration, 
this Record is allowed, as has unfortunately been the case in 
some parts of India, to become inaccurate and incomplete. 


15. The same result is effected by the Registration Act, 
by which any person, interested in a docu- 
ment, has the means, at a small outlay, of 
placing its authenticity beyond dispute and so far arming 
himself with incontestably good evidence, should a dispute 
about it ever arise. With a view to increase the beneficial 
effects of Registration, the law provides that, in the case of 
the more important classes of documents, notably in every 
instance where immoveable property is affected, it shall be 
compulsory ; in other words it will not leave it to the dis- 
cretion of parties to provide themselves with this superior 
order of evidence, or not, as they please; but in their own 
interests and those of society at large compels them in every 
instance to do so. 


Registration. 


The compulsory Registration of transfers of Immoveable 
property is, it has been pointed out by Sir Henry Maine, 
the natural and proper substitute for the formalities by 
which in earlier conditions of society, the sale or gift of 
land was invariably attended. 


16. With a view to the same object the law obliges 
people in certain important transactions, 
to record the matter in writing, and in some 
cases, to add the further security of attesta- 
tion. Thus, in cases to which the Indian Succession Act 
applies, a testamentary act can be proved only by a properly 
signed and attested document. The transfer of Property 
Act, again, requires sales, mortgages and leases of immove- 
able property to be in writing. So, too, an acknowledg- 
ment of indebtedness, in order to take a case out of the 
operation of the Limitation law must be in writing and 
signed. On the same principle the policy of the various 
Rent Laws has always been in favor of a written lease. The 
object of these provisions is to compel people to resort to the 
safest possible methods of recording their intentions, and 
80 to facilitate the discovery of truth, should the matter 
ever come into dispute. 


Writing some- 
times obligatory. 


17. Under the same heading may be placed the provision 
Declaratory Of the Specific Relief Act, 1 of 1877, for 
Decrees. declaratory decrees. Section 42 of that Act 
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enacts that “any person entitled to any legal character, 
or to any right as to any property, may institute a suit 
against any person denying, or interested to deny his 
title to such character or right, and the Court may in 
its discretion make therein a declaration that he is so 
entitled, and the plaintiff need not in such suit ask for 
any further relief.’ Here we have the system of pro- 
viding evidence beforehand carried to its utmost length, 
the law allowing a person, under the prescribed conditions, 
to set the Courts in motion, for the purpose, not of putting 
him in possession of his rights, but of merely ascertaining 
and declaring them with a view to their enforcement on 
some subsequent occasion. 


18. The same object is effected by the suits for the per- 

petuation of testimony, by which, in England, 

Suitforperpe- when a person has reason to believe that the 

ae eee testimony of some other person, which is of 

importance to him, is not likely at a later 

period to be available, he can get that evidence recorded 

with all the safeguards and solemnity incidental to a judicial 
proceeding. 


19. Again the law assists materially in the discovery of 
the truth by putting stringent compulsion 
‘ oo ee a upon any one, who knows about a matter 
ths truth, «Under inquiry, to speak and to speak the 
truth: it compels witnesses to come to 
Court, to answer questions, to produce documents; and it 
makes the refusal to speak, or falsehood in speaking a 
punishable offence. Moreover with a view to increase the 
chances of truthfulness, the Law, in former times, obliged 
witnesses, and it stillallows them, to appeal to the sanction 
of religion, and to imprecate the displeasure of the Deity 
upon themselves, if they are not telling the truth. It fur- 
ther enables the party to a dispute to make use of any oath 
which is considered especially binding by persons of his race 
or persuasion, so long as it is not offensive and does not 
purport to affect another person. A party may also offer to 
be bound by such an oath, if the opposite party will take it. 
Thus the law utilizes whatever incentive to truth-telling 
religion or superstition in any case can be supposed to give: 
and it brings an earthly incentive into play by punishing 
with heavy penalty any false statement. | 
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20. The tendency of opinion of late years has been 
against the efficiency of oaths as a means of 
Oaths notnow inducing truth-telling, at any rate against 
somPanery: the propriety of making an oath essen- 
tial to the validity of testimony. Various degrees of relief 
were from time to time afforded to those whose consciences 
were offended by an oath. As long ago as 1840 Hindus 
and Mahummadans were exempted from taking certain 
oaths, which were considered objectionable, and a solemn 
affirmation was substituted for an oath. A similar indul- 
gence has been extended on various occasions in England to 
the scruples of several Christian sects. As the law now 
stands in this country Hindus and Mahummadans affirm; and 
all other persons swear, in such form as is, from time to time, 
prescribed by the several High Courta. Any person, how- 
ever may, without assigning a reason, object to an oath, 
and make an affirmation of the facts which he wishes to 
prove. The diminishing importance attributed by the 
Legislature to caths as an instrument for securing truthful 
evidence is shown by the provision of the Act which now 
regulates the subject, that no omission or irregularity as 
regards the oath or affirmation of a witness shall affect the 
admissibility of his evidence or his obligation to speak the 
truth or the validity of any proceeding. The legal obliga- 
tion, however, of a witness to tell the truth rests not 
on the oath but on statutory enactment. The Oaths Act 
(X of 1873) Sec. 14 expressly enacts that witnesses ‘ shall 
be bound to state the truth,” and the Indian Penal Code, 
Secs. 191 and 193, renders punishable the giving of false 
evidence by any person “ legally bound by an oath or by 
any express provision of law to tell the truth.” 


21. The Law of Evidence is so essentially connected 

Law of Ev. With that of Procedure, that various provi- 
dence connected Sions of the Procedure Codes are really 
with that of Pro- neither more nor less than rules of Evidence, 
cedure. and might with equal propriety be inserted 
in an Evidence Act: as, for instance, the rule in the Code of 
Civil Procedure, which requires that all documents relied on 
in a case must be produced at the first hearing ; the object of 
which is, obviously, to prevent evidence being manufactured 
as the case goes on; or, again, the provisions in the Code of 
Criminal Procedure as to the mode in which a witness’ testi- 
mony and the accused’s statement shall be recorded ; as to 
the admissibility of depositions made at an earliar 


12 INTRODUCTION. 


the proceedings and the use that may be made of them; as 
to the mode in which a Civil Surgeon’s statement may be 
proved, or evidence may be taken by commission in certain 
cases, 


22, The greater number, however, of the rules affecting 
Evidence in Indian Courts were, up to the 
passing of the Indian Evidence Act in 
1872, to be found in the decisions of the 
English Courts, laying down the English Common law on 
the subject, and in the text-books in which these decisions 
were collected and discussed. ‘The native rules of Evidence 
had silently but not less completely disappeared. Several 
Acts of the Indian Legislature, passed from time to time, 
had introduced portions of the English law or modified its 
provisions in certain particulars ; but they did not profess to 
set forth generally what the English law was; and no com- 
plete or systematic enactment on the subject had up to 1872 
found a place in the Indian Statute Book. This gap'in the 
substantive law of the country was filled by the Indian 
Evidence Act of that year. 


23. The structure of the Act will be best understood by 
observing that it is divided into two prin- 
ici aes cipal divisions, which may be summarized by 
Ct. ° 
saying that they settle 


English Com- 
mon law. 


I what is the permissible material of belief, 7.., 
what facts are relevant and may be proved ; 


II in what way each of the facts constituting that 
material is to be proved : 


This second division comprises Parts II and III of the 
Act, Part II dealing with the general principles governing 
‘ Proof,” such as the rules as to oral and documentary 
evidence and the cases in which the one is excluded by the 
other; and Part III dealing (1) with the persons, who are 
bound to supply this evidence, on whom, in other words, 
the burthen of proof lies, and (2) the procedure according to 
which they must supply it, in other words, the rules 
governing the examination of witnesses. 


This division of the subject into the substantive part that 
deals with the material of belief, and the formal part which 
deals with the manner in which that material may be 
proved, is the main principle on which the Act is arranged 


INTERBODUCTION. 13 


and unless it is thoroughly understood and kept in sight 
throughout, the system of the whole will be unintelligible. 


24. The matter may be stated more fully thus. The 
Evidence of Production of a belief in the existence or 
facte in jsene non-existence of certain facts being, as we 
may be given. have seen, the object of every Judicial en- 
Seo. 6. quiry, and belief in the existence of a fact 
being the result of a mental process on certain materials 
presented to the mind, the first thing to be decided is, 
what are those materials to be? In the first place, Evidence 
of the actual facts in issue is admissible. Where the issue 
is whether a thing happened, the most obvious and direct 
way of producing belief in its occurrence is for some one, 
who is able to assert of his own knowledge, from having 
seen it, that it did happen, to come into Court and say so. 
The only question which the Judge has then to settle is as 
to the degree in which the witness’ account can be trusted. 
If the witness was not deceived as to what he saw, if he 
remembers it accurately, and if he is telling the truth, the fact 
is proved. Supposing, for instance, the fact in issue to be, 
“Did A kill B?”? Witness, “I saw A take a knife and stab 
B in the heart, and B fell back dead.” Here the only 
questions are, was the witness deceived as to what he saw, 
is his recollection inaccurate, is he lying? If not, the fact 
in issue is proved. 


25. But, secondly, there are, surrounding every fact, a 
nT number of other facts which bear upon it, are 
Sees, 6-55, connected with it more or less intimately, and 

in a higher or lower degree affect its proba- 

bility. ‘They are not facts in issue, but they are facts from 
which facts in issue may be inferred. Now almost every fact 
may, in the concatenation of human affairs, be shown to bein 
some way or other connected with another; but the attempt 
to follow out in every instance, every remote connection would 
not only render judicial inquiry impossible.from its inter- 
minable length, but would, even if practicable, be a very 
doubtful help towards the discovery of the truth, because the 
mind would be diverted from the immediate subject of in- 
quiry. One of the main uses, accordingly, of a Law of 
Evidence is to give a definition of the sort of connection 
which must exist between two facts in order that the one may 
be taken into account in forming a belief about the other, or, 
in other words, may be “ relevant’’ to the other. Sir James 
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Stephen* has given a general description of “ relevancy” by 
saying that one “ fact is relevant to another fact when the 
*‘ existence of the one can be shown to be the cause or one 
‘* of the causes, or the effect or one of the effects, of the 
‘ existence of the other, or when the existence of the one, 
“either alone or together with other facts, renders the 
“existence of the other highly probable or improbable, 
‘‘ sccording to the common course ofevents.” This descrip- 
tion, it will be seen, makes “relevancy” of facts to one 
another depend either (1) on their connection with one 
another as cause and effect, or (2), generally, on the exist- 
ence of the one rendering the existence of the other “ highly 
probable or improbable.” This latter form of connection 
is obviously too wide and too vague to be of practical use. 
Ingenious attempts have been made to analyze the trae 
essentials of “relevancy ;” but it is unnecessary for our 
present purpose to consider them, because the Act has laid 
down in explicit terms the forms of connection between 
facts which it will recognize as rendering them relevant to 
one another, These we shall examine hereafter. At pre- 
sent it is enough to point out that these ‘ relevant’’ facts 
constitute what English Text Books call “ circumstantial 
evidence,” as opposed to evidence of the actual facts in issue, 
which is termed “‘ direct”’+ or “immediate.” They are, in 
every instance an important auxiliary to, and check upon, 
direct evidence, and when plentiful enough, and strong 
enough, they may supersede it, altogether. 


26. With facts of this character, however, the Judge has 
a two-fold process to perform; first, as with the other class, 
he has to decide on the accuracy and truthfulness of the wit- 
ness ; and then, assuming the accuracy and truthfulness of 
the witness, he has to decide on the proper inference to be 
drawn from the fact stated. Suppose, for instance, the fact 
in issue to be, “did A kill B?” and the evidence to be as 
follows; ‘‘ A came running out of the house; he was much 
excited and splashed with blood ; in his hand was a bloody 


* Digest of the Law of Evidence, 4th Edition, p. xii. 


+ The use of the word “ direct” must not be confounded with the 
sense in which it is used in Section 60 of the Act, where it is 

rovided that oral evidence must, in every case, be “ direct,” 4.¢., 

e of something which the witness himself saw, heard or perceived 
by some other sense, or of which he was mentally conscious. A case 
may be grounded entirely on circumstantial facts, but all the evidence 
of those facts must be direct. 
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knife; all the doors were locked but that out of which A 
came; no one else was in the house; B was lying on the 
floor with her hands tied behind her and her throat cut.” 
Now in this case there is no direct evidence of the fact in 
issue, viz., whether A killed B; what we have are facts 
from which the fact in issue may be inferred, and the Judge 
has to decide, first, whether the witness is telling the truth, 
and, secondly, if he is telling the truth, what 1s the proper 
inference to be drawn from the facts stated: assuming all that 
the witness says to be true, does it prove that A killed Bf 


27. Great emphasis has been laid on the distinction be- 
tween these two classes of evidence, direct 
and circumstantial, andithas sometimes been 
urged that itis never safe to trust to circum- 
stantial evidence in the eutire absence of direct; in other 
words, that unless there is some one who is in a position to 
assert directly of his own knowledge that the fact in issue 
did happen, no amount of circumstantial evidence will justify 
the inference that it has happened. 


Circumstantial 
evidence. 


But this is obviously going too far. There are many 
crimes which are committed under circumstances that pre- 
clude the possibility of direct evidence of their commis- 
sion being given, which allow of a perfectly safe infer- 
ence being drawn from surrounding circumstances. A 
house is broken into and a golden cup stolen: ten 
minutes after, a man is caught with implements of house- 
breaking in one pocket and the cup in another: he can 
give no account of them or himself, he has been twice 
before convicted of house-breaking : duplicates of pawned 
property, proved to have been stolen, are found upon him: 
his guilt is surely just as certain as if twenty people came and 
swore that they saw him doit. Stories are often told of the 
mistakes to which circumstantial evidence, apparently of the 
most conclusive kind, has given rise. But the occurrence of 
such accidents proves nothing but that all judicial decisions, 
however arrived at, are liable to error; and that all that can 
be done is to act as in each instance appears most reasonable. 
Just as many stories might be told of convictions based on 
direct evidence, which has afterwards proved to be false. 
If “circumstances”’ sometimes “lie,” 7.¢, 80 happen as to 
suggest a deceptive inference, how much oftener is a Judge 
ledastray by the inaccuracy or fraud of witnesses in testifying 
directly to a fact in issue. In India, at any rate, it is more 
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to the surrounding facts than to evidence given directly on 
a fact in issue that a Judge will look to ascertain the truth. 


28. It has been sometimes laid down by way of restrict- 
ing the effects of circumstantial evidence 
in the absence of direct evidence, that, in cri- 
minal cases, the “‘ corpus delicti,’’ that is, the fact that 
a crime has been committed, at any rate, should be 
proved by direct evidence, not simply be inferred from 
the surrounding circumstances. If a man is to be con- 
victed of murder on circumstantial evidence, the fact of 
the deceased having come to a violent end should, accord- 
ing to this doctrine, be proved by direct evidence, as by the 
evidence of some one who inspected the corpse. Ifa man 
is to be convicted of theft on the strength of circumstantial 
evidence, it should first be proved by direct evidence that 
some ove has been robbed. Great authorities may be 
quoted in support of this doctrine ; but its unsoundness was 
demonstrated by Bentham, who pointed out that any such 
rule would merely have the effect of allowing murders to be 
committed with impunity in every case in which the victim’s 
body could be successfully made away with. And so with 
every other crime. The fact is that it is in vain to invest 
any one of the facts of the case with an artificial value and 
insist upon it as essential in every case to a conviction. It 
is easy to imagine cases in which the corpus delictt was not 
directly proved, but yet in which the prisoner’s guilt would 
be beyond all reasonable doubt, and in which it would 
accordingly imply the grossest timidity to shrink from 
convicting. On the other hand, even supposing the corpus 
delictt to be directly proved, its proof disposes of only one 
of various hypotheses, on any one of which the prisoner’s in- 
nocence might be inferred, aud all of which must be shown to 
be untrue before a conviction can be justified. The fact that 
the deceased came to a violent end is, in such a case, proved ; 
but a great many other facts must be proved before any one 
can be convicted of having murdered him; and there seems 
no reason why the one fact should necessarily be proved in a 
different way from that in which the others are proved. 


29. But then the question arises, to which of the sur- 
rounding facts is a Judge to look, and where 

Which of the igs he to stop? over how large an area of 
phates surrounding circumstances is his mind to 
dered relevant? travel in coming to a belief as to the factin 


issue? Which of these surrounding circum- 


Corpus delicti. 
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stances is he to take into account, which is he to ignore? 
Some of them will affect the probability of the fact in issue 
in a high degree; some in a lower, but still appreciable 
degree ; some in so low a degree as not to be worth notice. 


Suppose, for instance, that A is prosecuted for the murder 
of B, and the surrounding circumstances to 
be these; (1), Ais seen by Cand D standing 
over B’s corpse with a bloody knife in his hand, the blade of 
which exactly fits the wound in B’s body ; (2), he was known 
to have a violent grudge against B and to have threatened 
to kill him; (3), he was so circumstanced that B’s death 
was of material advantage to him; (4), he was seen by one 
man going towards the scene of the murder shortly before 
its occurrence, and by another coming away shortly after- 
wards ; (5), he left the village the evening of the murder 
having previously burnt his clothes ; (6), he was of a hostile 
clan to B; (7), he wasa man of notorious evil life; (8), he 
had twice before been convicted for crimes of violence ; (9), 
he was of a surly, passionate and violent disposition and 
unpopular in his village; (10), there was a rumour that 
he had done it; (11), the general feeling in the village was 
that he was the guilty man; (12), somebody told somebody 
else that he believed A to be the murderer; (18), A’s father 
and grandfather had both been convicted of homicide. Here 
are facts ranging in every degree of importance in their 
bearing on the facts in issue, from the very highest to the 
very lowest. Some of them, if true, produce a feeling almost 
of certainty ; some, coupled with others, raise a strong pre- 
sumption; some again, though not by themselves of great 
importance, do, when coupled with others, materially affect 
the probability of the case ; some on the other hand, as, e.g., 
9, 10, 11, 12 and 13, suggest a probability so faint that it is 
more likely to lead one wrong than right, and ought, there- 
fore, to be put aside altogether. Where is the line to be 
drawn ? For a line must be drawn somewhere. ‘The 
Laws of Evidence,” said Lord Cranworth, “ are founded on 
a compound consideration of what, abstractedly considered, 
is calculated to throw light on the subject in dispute, and 
what is practicable.” On the one hand we want to discover 
the truth; on the other hand, since human life is short, 
and human powers are limited, we can devote only a limited 
amount of time and labour toitsdiscovery. Itis necessary, 
therefore, to prescribe a definite area, beyond which our 
investigations shall not extend. The facts which fall within 


3 


Tiastration. 
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that area are styled relevant,” and it is out of these and 
these alone that the Judge’s belief about the matter must 
be formed. These alone can be proved. What then are 
the rules for testing whether a fact is relevant or not? 
The answer to this question is given in Chapter II of the 
Act, Sections 5—-55. 


30. But, first, whatis the meaning of a “Fact.” “ Fact” 
is defined as meaning ; (1), any thing, state 
of things, or relation of things, capable of 
being perceived by the senses; (2), any men- 
tal condition of which any person is conscious.” ‘ Fact’ 
will, therefore, include acts and events that can be perceived 
by the sense of sight,—statements which can be perceived 
by the sense of hearing,—opinions, feelings and beliefs of 
which the mind is conscious: and we shall see presently 
that statements, opinions, feelings and beliefs are often 
relevant facts of the very highest importance. 


Meaning of the 
word “ fact.” 


Arrangement of 31. In forming an opinion about a fact 
relevant facts. one would naturally consider 


lst.—Anything which has happened or been done 
: in connection with it, 


2nd.—Anything which has been said about it, 


3rd,— Anything that has been decreed in Courts of 
Justice about it, 


Ath.—Anything that has been or is thought about 
it, and 


oth.—The character and reputation of parties con- 
cerned. 


Under these five headings, accordingly, all relevant facts 
have been arranged in the Act; under some one of them 
every fact, which claims to be relevant, must be shown to 
fall: many relevant facts moreover will fall under more 
than one of them, as the headings are all inclusive and not 
exclusive of one another. 


$2. First then as to things which have happened or been 
done in connection with the fact to be proved, 

Actsandevents we have in Sections 6—16 an enumeration 
lei relevant of the particular forms of connection which 
Secs. 6—16, the law regards as-constituting relevancy. 
A fact is said to be relevant if it is so 
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connected with a fact in issue as to form part of the 
same transaction, whether it happened at the same or at a 
different time or place, Sec. 6; if it is the occasion, cause 
or effect, immediate or otherwise, of a fact in issue or 
relevant fact ; or constitutes the state of things under which 
such a fact happened, or affords an opportunity for the 
occurrence of a fact in issue or relevant fact, Sec. 7. So, 
also, facts showing motive or preparation for a fact in issue 
or relevant fact; previous or subsequent conduct of the 
parties; statements of the parties which accompany and 
explain conduct; statements, made to or in the presence of 
the parties, which affect their conduct, Sec. 8; so, also, are 
facts necessary to explain or introduce a fact in issue or 
relevant fact, or which rebut an inference suggested by 
such a fact, or which establish the identity of anything or 
person, whose identity is relevant, or fix the time or place at 
which any fact; in issue or relevant, happened, or which 
show the relation of parties by whom any such fact was 
transacted, Sec. 9; all acts and statements of conspirators 
in connection with, or explanation of, the conspiracy, Sec. 10; 
facts that are inconsistent with relevant fact or fact in issue, 
or which render any such fact highly probable or improbable, 
Sec. 11; or which enable the Court to determine the amount 
of damages when damages are claimed, Sec. 12; so too, 
when the enquiry is as to a right or custom, any transaction 
by which, and any particular instance in which such right 
or custom was created, claimed, modified, recognized, assert- 
ed or denied, exercised, disputed or departed from, is a 
relevant fact, Sec. 18; so, also, are facts showing the exist- 
ence of a state of mind or body when such state of body or 
mind is relevant, Sec. 14. Again, when the question is 
whether an act was accidental or intentional, the fact that 
it formed part of aseries of similar occurrences, is relevant, 
Sec. 15; and so is the course of business according to 
which the act, as to which the enquiry is, would have been 
done, Sec. 16. Any thing which falls within this category 
is a relevant fact. 


33. The next class of relevant facts are certain state- 
ments; (Sections 17—39.) As a general 

oon nts rule the mere fact that some one has previ- 
Fate ve" ously said something about the fact tu be 
Secs. 17—39, proved is irrelevant; but there are certain 

: conditions under which previous statements 


have a most important bearing on the probabilities of the 
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case, and are almost the best evidence that a Court can have. 
Everything depends on the person by whom and the circum- 
stances in which the statement is made. 


84. The first kind of statements to be considered are 
Admissions. An admissionis defined to be 
any statement, which suggests an inference 
as to a fact inissue or relevant fact, made by 


Admissions. 


(a) a party to the proceeding ; 
By whom a 
statement must 


to bo en admis, (¢) ® person, who has a proprietory or 


sion. pecuniary interest in the subject- 
matter of the suit, and who makes 
the statement in the character of a person so interested ; 


(b) an agent to such party, duly authorized ; 


(d) a person from whom the parties to the suit have 
derived their interest ; 


(ec) A person, whose position it is necessary to prove 
in a suit, when the statement would be relevant in a suit 
brought by or against himself ; 


(f) a person, to whom a party in the suit has expressly 
referred for information. 


In order however, for the statement, to be an admission 

it is further necessary, as to (a), in the case 

When state- of persons suing or sued in a representative 

ee ee a, a capacity, that the statement should have 

be anadmission, been made during the continuance of their 

representative character, and in the cases (c), 

(d), (e), that the statement should have been made during 

the continuance of the interest or position as to which the 
statement is made. 


35, The peculiarity of an admission is that it is rele- 
vant as against the person who makes it or 

Admission is his representative in interest, but not rele- 
relevant against vant, except in certain specified cases, on his 
ee or his representative's behalf. The reason 
on his behalf. Of thisis obvious. If A sues B for Rupees 
Sec. 21. 50, the fact that B told some one else that he 
owed A the money, is a weighty piece of 

evidence as against B; he has every incentive not to make 
ench 4 statement, and it is nearly certain that he would not 
have made it uolessit weretrue, Onthe other hand, sup- 
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pose that A has said “ B is no longer my debtor,” that, for 
the same reason, is a weighty piece of evidence against A, 
and, supposing its authenticityto be established, its import- 
ance can hardly be overrated in considering the question of 
A’sclaim. For who is so likely to know about the claim as 
himself, and who is so little likely to understate it? But the 
fact that A has told some one that B owes him the money, or 
that B has denied the existence of the debt, is of no weight 
at all, because each, of course, makes the best of his case, 
and each, if such statements were admissible, would simply 
be manufacturing evidence in his own behalf. It is clear 
that the fact that A asserted or B denied the debt, on any 
number of occasions, does not in any appreciable degree 
affect the question whether there was such a debt or no. 


86. An admission, then, being relevant only against the 
person who makes it or his representative, 

What is the whatisits effectasagainst him? It is not, 
eect ° an ad- merely as an admission, conclusive; the per- 
Hae, ai, son who made it may show that he was mis- 
taken, or was not telling the truth; and he 

may diminish the importance to be attached to itin any way 
he can; he is not precluded from contradicting it. Many 
admissions, however, become “ estoppels,”’ and then, as will 
be seen hereafter, (Sec. 115,) the person who made them can- 
not deny them. So far, however, as they are merely admis- 
sions, he may induce the Court to disbelieve them if he can. 


37. We now come to the exceptions to the rule that ad- 

missions are relevant only against the per- 

Certain admis- son who made them and his representatives, 

sionsare relevant and not in his or their favor. There are 
on behalf of the certain cases in which a person’s admissions 

person who made : : 

jhem: may be proved in his own behalf. In the 
Bec. 21. first place there are certain statements, 
which on account, either of the nature of the 

circumstances in which they are made or the subjects to which | 
they refer, are expressly declared by the law to be relevant as: 

proof of the facts to which they refer, if the person who made : 

them is dead, or cannot be found or for other good reason { 
cannot be produced. Such, for instance, is a statement made 
in the ordinary course of business, or the discharge of pro- 
fessional duty ; a statement made contrary to the interest of 
the person making it, or a statement as to relationship by 
& person having special means of information.. The state- 
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ments, which are thus made relevant, are set forth in 
Section 32.* Now supposing any statement of this 
class to have been made bya party tothe suit or other 
person whose statements are regarded by the Act as admis- 
sions, the admission will be relevant not only against the 
person making it but in his favor. For instance, a Captain 
is tried for casting hisshipaway. He produces his log-book, 
with entries by himself, showing that the ship was kept in 
her due course. It would appear at first sight that he could 
not make use of the entries, in his own behalf, as being 
admissions; but they are admissible, under the present 
exception as being entries made in the regular course of 
business, which are admissible under Section 32 whenever 
the person who made them cannot be produced. 


38. Again, a man may prove his own admissions on his 
ae 3. own behalf, when the admission relates to a 
mission as to re. relevant state of body or mind, was made 
levant state of ab or about the time when such state of body 
mindorbodymay or mind existed, and was accompanied by 
2 proved by per- conduct rendering its falsehood improbable. 
on making it. ; 
A tradesman, for instance, wants to prove, 
that, at a particular date, he believed a certain Banker, A, 
to be solvent; he may for this purpose prove that about the 
time in question he said, ‘‘A is the safest Banker in the 
town,” at the same time placing a large sum in A’s hands. 


39, Again, an admission may be proved by the person 
who made it, or on his behalf when, under 

Admissionsre- some other head of relevancy, it can be 
lage elt la shown to be relevant otherwise than as an 
sions: admission. A man, for instance, is accused 
of receiving stolen goods, knowing them 

to be stolen. He may prove his own refusal to sell them 
below their real value, because that refusal would be relevant 
under Section 8, as explaining conduct influenced by a 
fact in issue. Had he known them to be stolen, he would 
have been anxious tosell, though ata sacrifice ; his conduct, 
therefore, in not wishing to sell is relevant, and so are his 
statements explaining that conduct. In like manner a man 
might prove his own statements, if they formed part of the 
same transaction with a relevant fact under Section 6, or 
were the occasion of a relevant fact under Section 7, or are 
necessary to explain it under Section 9. In any of these 





* See post, para, 42. 
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cases, accordingly, the admission is admissible, not only 
against the person making it but in his favor. 


At this point we find an important departure from the 
English Law as to the effect of oral admis- 
Oraladmissions sions of the contents of a document. In 
ofcontents ofdo- Fingland such admissions may be used as 
ee as: proof: but under the present Act they are 
not relevant unless the party proposing to 
prove them shows that he is entitled, under rules to be con- 
sidered hereafter, to give secondary evidence of the docu- 
ment, or unless the genuineness of a document produced is 
in question. This exclusion does notextend to an admis- 
sion which a party chooses to make at the trial, which dis- 
penses with the necessity of proof. Section 58. 


Another restriction on the use of admissions as evidence 

is that an admission cannot, in civil cases, 

Privilegedcom- be proved, if it has been made on the ex- 

EE aa press condition that it should not be used, or 

oo in circumstances from which such a condi- 

tion can be inferred. This is to guard against the improper 

use of communications made, as it is said, “ without pre- 

judice,” and would in a civil suit preclude the use of admis- 
sions made to priests and other confidential advisers. 


40. Under the heading of Admissions provision is made 
for the confessions of accused persons. No 
Confessions of such confession is relevant if it appears to 
oe Recs. 24-29. have been obtained by means of any induce- 
ment, threat or promise, having reference 
to the charge, proceeding from a person in authority, and 
sufficient to make the accused person suppose that he would, 
by making it, better himself, in a temporal way, with refer- 
ence to the proceedings. The provisions of the Code of 
Criminal Procedure as to the inadmissibility of confessions 
to the Police, and of a confession made by a person in 
Police custody except in the presence of a Magistrate, are 
reproduced without material change. 


Confessions, other than those expressly excluded, are not 
irrelevant merely because made under a promise of secrecy, 
or in consequence of a deception, or during drunkenness. 


41, Lastly, Judges are relieved from the attempt to per- 
Gs ey form an intellectual impossibility by a pro- 
co-acoused, .. Vision, that, when more persons than one are 
Seo. 90, tried for an offence, and one of them makes 
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a confession affecting himself and any other of the accused, 
the confession may be taken into consideration against such 
other person as well as against the person making it. Such 
a statement is, of course, in the highest decree suspicious ; it 
deserves ordinarily very little reliance : but nevertheless it is 
impossible for a Judge to ignore it, and he is now no longer 
obliged to pretend to do so. The exclusion, in fact, was one 
of those rules of evidence, borrowed from the English system, 
which, though well adapted to trials by Jury, are meaning- 
Jess and out of place on occasions where the functions of 
Judge and Jury are combined in a single official. The 
Indian Judge will, for the future, have simply to consider 
whether the confession ought to have any weight with him, 
and, if any weight, how much, in the opinion he forms about 
the case. The exclusion of confessions of this kind from the 
definition of “ evidence” is intended, apparently to remind 
the Judge that he is dealing with thoroughly unsound mate- 
rials, and that, though he may take them into consideration, 
he must not rely on them as the sole or even as the chief 
basis of his belief. 


42. Next follow the statements, to which reference has 
already been made in para. 37, which, from 
Statementmade their nature, are declared to be relevant 
by a witness who facts, when the person who made them is 

cannot be pro- dead f th d tb 
duced: ead, or for other good reason cannot be 
Sec. 32. produced, or cannot be produced without a 
degree of expense and trouble which the 

Court considers unreasonable. These are 


1. Statements by a person since deceased as to 
the cause of his death: 


2, Statements made in the ordinary course of 
business : 


= 


Statements against a person’s interest : 


4, Statements as to the existence of any public 
right or custom or matter of public interest, 
made by a person likely to know of the 
existence of such right, custom or matter, 
and before any controversy about it had 
arisen : 


5. Statements as to relationship made by a per- 


son jhaving special means of knowledge, 
before the question in dispute was raised : 
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6. Statements as to relationship of deceased per- 
sons contained in Wills, Deeds, Pedigrees, 
on tombstones, family portraits, or other 
records of a like nature, and made before 
the question in dispute was raised : 


” Statements in Deeds, Wills or other documents 
relating to any transaction, in which some 
right or custom in dispute was created, 
claimed, modified, recognized, asserted or 
denied, or which was inconsistent with the 
existence of such right or custom : 


8. Statements by a number of persons of their 
feelings or impressions, when such feelings 
or impressions are relevant to the matter in 
question. 


43. In the next place a statement made 

Statements in by a witnessin a former judicial proceeding 
former judicial jig a relevant fact when the witness is dead 
casein or cannot, without unreasonable trouble, be 


produced, and if 


(1) the proceeding was between the same parties 
or their representatives, 


(2) the adverse party had the right and oppor- 
tunity to cross-examine, 


(3) the questions in both proceedings were sub- 
stantially the same, 


44, We have seen that certain statements are relevant 
if the person making them cannot be pro- 
Statements duced, Section 32, or is a party to the suit, 
made under spe- Section 17: we next come to a class of state- 
cial ocircum- ; 
Hee coa ments, which are relevant on account of 
Sec. 34. their special character and the circumstances 
in which they are made, whether the person 
who made them can be produced or not, and whether or not 
he is a party to the suit. Such are entries in books of account, 
regularly kept in the course of business, subject however, 
to the condition that they shall not be sufficient evidence to 
charge any one with liability, without some independent 
evidence of the fact stated in them ; entries in public records 
or registers by a public servant or other person in discharge 
of his duty ; statements in published maps, or in maps made 


ce 
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under the authority of Government; statements of facts of a 
public nature made in the recital of an Act of Parliament, 
or of any of the Indian Legislatures, or in a Notification in 
the Gazette of any Indian Government, the London Gazette 
or the Government Gazette of any English Colony; state- 
ments of the law of any country contained ina book publish- 
ed under the authority of the Government of that country, 
and published rulings of the Courts. 


45. The next class of relevant facts are judgments of 
the Courts of law. These are often relevant 
Jadgmentswhen facts of the highest importance. Foremost 
ee ea amongst these are the Judgments in Civil 
"eases which have the effect of rendering the 
matter in question res judicata as between the parties and so 
barring the question from being reopened. By Section 13 
of the Code of Civil Procedure, Act XIV of 1882, no suit 
may try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in 
issue in a former suit between the same parties or.those under 
whom they claim, litigating in the same title, in a Court of 
competent jurisdiction, and has been heard and finally deter- 
mined by such Court. Wherever, accordingly, any matter in 
issue has been raised and adjudicated in a former suit 
between the parties or those whose representatives they are, 
the judgment in the former suit becomes relevant for the 
purpose of showing that this isso. Section 42, of the Code, 
again, provides that every suit shall include the whole of the 
Plaintiff’s claim, and thatif a Plaintiff omits to sue in respect 
of any portion of his claim, he shall] not afterwards sue in 
respect of the portion so omitted; and thatif, being entitled 
to more than one remedy in respect of the same cause of 
action, a Plaintiff omits, without leave of the Court, to sue 
for any of such remedies, he cannot afterwards sue for the 
remedy so omitted. Former judgments may therefore be 
material for showing that the claim advanced forms part 
of a former claim, or that the remedy for which the Plaintiff 
sues is one for which the Plaintiff might have sued in a 
former suit in respect of the same cause of action. 

46. ‘The same principle applies to Criminal law. An 
accused person may, under Section 403 of 
the Code of Criminal Procedure, bar pro- 
ceedings against himself by showing that he 

has been previously acquitted or convicted by a competent 
Court on the same facts as those in respect of which he is 
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being prosecuted. The judgment of the Court by which he 
was acquitted or convicted, would, in such case, be relevant. 


47, We have seen that civil judgments do not ordinarily 
preclude any one but the parties to the suit 

Certain judg- or their representatives from contesting the 
st tag eae iragecr matter upon which they are pronounced. 
oe *" There are, however, certain very important 
exceptions to this rule. There are some 

judgments, the nature of which is not to define a man’s 
rights against particular individuals, but to declare his 
: against all the world. As to what these 

judgments are, and as to the grounds on which they operate 
not only as against the parties to the suit but as against all 
the world, the rulings of the English Courts and the various 
'l’ext-books have, unfortunately, not been wholly free from 
indistinctness. While all parties agreed that judgments of 
this nature were to be called ‘judgments in 

, Doctrine of the rem,’ the origin and real signification of that 
juegment ‘in expression has been very partially under- 
stood, and it is difficult to reconcile the 

theories which have been enunciated by different English 
tribunals on the subject. When, however, the historical 
sources of the judginent in rem, came to be examined, it 
became apparent that its peculiar efficacy was originally 
derived, not from the nature of the judgment itself, as 
declaring status, but from the character of the action in which, 
and of the tribunal by which it was pronounced ; and it is 
with reference to these considerations that the law, which 
now regulates the subject in this country, has been framed. 


48. Section 41 of the Act accordingly defines the Tribu- 
ak nals and the proceedings in whichajudgment 
the Act yo. Will have this universal application. It pro- 
judgmentswhich Vides that a final judgment of a Court 
are conclusive exercising Probate, Matrimonial, Admiralty 
ego all the oy Insolvency Jurisdiction, which confers 
Sec. 41. upon or takes away from any person any legal 
character, or which declares any person to be 
entitled to any such character, or to be entitled to any specific 
thing not against any specified person but absolutely, is con- 
clusive proof that any legal character, which it confers, ac- 
crued at the time when the decree came into operation; that 
any legal character, to which it declares any person to be enti- 
tled, accrued at the time mentioned in the decree; that any- 
thing, to which it declares a person to be entitled, was that 
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person’s property at the time at which the decree declares it 
to be his. 


49. With the exception of the cases just noted, there are 
no judgments conclusive in Indian Courts 
Judgments against persons other than the parties to the 
which, though proceedings or their representatives as to the 
not conclusive : . . 
against all the facts which they declare or the rights which 
world, are rele- they confer. ‘There are, however, some 
vant os ovidence judgments which, though not conclusive 
eer Naa proof of what they state, and not binding 
Sec. 42. upon anybody but the parties to them and 
their representatives, may yet be considered 
by the Court by way of evidence as to the facts with which 
they are concerned. Such are judgments relating to matters 
of a public nature; as, for instance, in a suit, in which the 
existence of a public right of way is disputed, a judgment 
between other parties, in which the existence of the same right 
of way is affirmed or negatived, may be put inas evidence of 
the existence or non-existence of the right; though the party 
against whom it is employed will be at liberty to counteract 
it, if he can, as he would any other piece of hostile evidence. 


50. Lastly, the existence of a judgment will sometimes 
be a relevant fact under some of the other 
Judgmentsrele- provisions of the Act as to relevancy. For 
vant under some instance, the fact that A has obtained a decree 
othor provision of . . : 
hie kck: of ejectment against B may be the motive 
Bec. 43. for B’s murdering A; or it may be neces- 
sary, for the purpose of proving A’s position, 
to show that he suffered judgment to go by default against 
him at a particular time ; or the fact of A’s having prosecuted 
B for slander may explain the relations of the parties and their 
state of mind on a subsequent occasion, or the judgment 
may itself be a fact in issue, as where A sues B because 
through B’s fault A has been sued and cast in damages. 
In any such case the judgment will be a relevant fact. 


51. The next class of relevent facts are ‘‘ opinions.” 

There are some cases in which, with a view 

Opinions when to ascertaining the truth about a thing, it 

ai a becomes important to know what people 

think about it. This is obviously a some- 

what unsubstantial sort of proof, and it will be seen that it 

is only in very special cases and under very strict conditions 
that ‘opinions’ are admissible. 
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52. In the first place it is often necessary for the Court 
in the course of an enquiry to be informed 
Opinionsas on some matter, which is material to the 
to matters of decision, and which involves knowledge of a 
foreign law, special, technical or scientific character, and 
handwriting. this information can be supplied only by 
Beo. 45. some one who is specially versed in the sub- 
ject. What is the law of a foreign country 
as to some particular point ; what are the symptoms of a par- 
ticular sort of poison; could such symptoms be produced by 
any other cause ; what would be the results of a certain blow 
in a certain part of the body; do particular symptoms com- 
monly show unsoundness of mind, and is the unsoundness of 
mind so shown of such a nature as to render a person incapa- 
ble of knowing the character of his acts; could a ship, sea- 
worthy at one time, be in a specified condition of unseaworthi- 
ness at another; does a picture appear genuine or fictitious ; 
is a singer’s voice of a particular quality ; is one specimen of 
handwriting written by the same hand as another: these 
and a hundred kindred questions are of daily recurrence 
in the Courts, and can be answered only by the ‘ opinions’ 
of those who possess special information about each of the 
matters involved respectively. 


53. Such specially skilled persons are called Experts, and 
their opinions on any point of foreign law, 

oe science, art, or identity of handwriting are 
relevant, whenever the Court has to come to 

a decision with reference to any of these matters. Moreover, 
when an expert’s opinion is relevant, any fact, which sup- 
ports or is inconsistent with that opinion, becomes relevant. 


04. In the next place there are some opinions, which, 
though not given by experts, are yet rele- 

Opinions of per- vant as being the opinions of persons pos- 
soo nial mece eg Sessing special means of information. As 
information, t0 the question whether some particular 
Bec. 47. document was written or signed by some 
particular person, the opinion of any per- 

son who is acquainted with the handwriting of that per- 
son, is relevant: and a person is said to be 
acquainted with the handwriting of another, 
when he has (1) seen him write ; or (2), received letters pur- 
porting to be signed by him in reply to letters addressed 
to him; or (8), been in the habit, in the ordinary course of 


Handwriting. 


80 INTRODUCTION. 


business, of seeing documents purporting to be signed by 
him. 
55, Again, when the question is as to the existence of 
any general custom or right, the opinions of 
General custom persons, who would be likely to know of its 
Re Ee oe: existence, are relevant. And so, when the 
question is as to the usages and tenets of 
any body of men or family, the constitution and Government 
of any religious or charitable foundation, the meaning of 
words or terms in particular places or by particular classes, 
the opinions of persons, having special means of knowledge 
thereon are relevant. On matters of relationship, moreover, 
the opinion, expressed in conduct, as to such relationship, by 
52 persons having special means of knowledge 
ae on the subject, whether relatives or not, is 
a relevant, except in certain specified cases, 
for the purpose of proving such relationship. Thus, asa 
general rule, the fact of two people being man and wife, or 
of one person being the legitimate child of another may be 
inferred with tolerable safety from the behaviour towards 
them of other members of the family. There are, however, 
certain important cases, such as proceedings in Divorce and 
prosecutions for bigamy, in which the fact of marriage must 
be substantiated in a more formal manner. 


56. We now come to the last class of relevant facts, the 
cases, namely, in which character is relevant. 

Character when In civil cases a person’s character cannot be 
O ean os, proved for the purpose of showing that any 
conduct attributed to him is probable or im- 

probable. Ifa man is sued for breaking his promise, or for 
wrongful detainer of another man’s goods, evidence cannot be 
given to show that he was likely, from his disposition and 
reputation, to have done that which is alleged against him. 
It is obvious that enquiries into the ordinary transactions of 
life would be indefinitely prolonged, if, in deciding whether a 
man had or had not done something, the Court was at liberty 
to enquire whether he was the sort of man todo it. We do 
not know enough about each other’s motives and dispositions 
and we cannot analyze them with sufficient delicacy or 
minuteness, to allow us safely to draw inferences from them 
as to the way in which people will behave on any particular 
occasion. In civil enquiries, accordingly, all evidence of this 
nature is rejected, though a Judge must, of course, draw his 
own inferences from the relevant facts proved as to the 
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character of the parties concerned, and such inferences may 
materially affect the probability of any conduct imputed to 
them. In criminal enquiries the case is different. There is 
a broad line between crime and innocence, and when the 
question is whether a man has committed an offence or not, 
his character becomes a material consideration. Sometimes 
it is almost conclusive: suppose, for instance, that a murder is 
committed under such circumstances that one of two persons 
must be the murderer: one of them is a habitual offender, of 
notorious evil life, of ferocious disposition, of lawless habits : 
the other is a person of refinement, delicacy and saintliness. 
Who can doubt that in such a case the character of the 
persons concerned is a main element in the consideration of 
innocence or guilt ? The only question is as to how much 
evidence of character shall be let in. In the first place it 
must be always right that an accused person should have 
the benefit of a previous good character, and of any favor- 
able inferences that are to be drawn from it. Evidence of 
good character is accordingly always admissible, 


As to previous bad character, the anxiety of the Legisla- 
ture that persons on their trial should be 
Previous con- treated with all possible fairness and even 
aire indulgence has excluded evidence of previous 
es bad character except in twocases. Ifaman 
has been previously convicted of an offence, that is a tan- 
gible, unmistakeable piece of evidence about him, and the 
Court is to weigh this in determining on the probabilities 
as to his innocence or guilt. When, therefore, a man is 
tried for any offence, a previous conviction is declared by 
the present Act to be arelevant fact, and may be proved as a 
substantive part of the case for the prosecution, not merely, 
as heretofore, introduced, at a stage subsequent to conviction 
for the purpose of entailing a heavier punishment. In the 
next place, if an accused person chooses to bring forward 
evidence of his previous good character, he has challenged 
enquiry, and it is obviously right that evidence to contradict 
the evidence of his alleged good character, should be admis- 
sible. In any such case, therefore, the fact of the accused 
being of bad character would become relevant. 
57. Lastly, ee is relevant in civil cases, wherever, 
it affects the amount of damages to be 
vonbracter rele’ recovered, as in actions for libel, seduction ' 
affects damages. OF in proceedings in the Divorce. Court. 
Bec. 56. Tt is obvious that in enquiries of this nature, 
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the amount of injury inflicted, and, consequently, the com- 
pensation to be given, must depend to a large extent, on 
the character of the person concerned; and the Court must, 
accordingly, take notice of this in assessing the damages 
to which such person is entitled. 


58. This completes the list of relevant facts. There are 
Geta eck certain other facts, provided for in Sections 
admitted for the 246, 148, 155, 156 and 157, which may, in 
purpose of cor- certain circumstances, be proved for the 
roboratingordis- purpose of discrediting a witness either by 
ae wit. showing previous inconsistent statements 
or in some other manner proving him to be 
untrustworthy ; or for corroborating a witness by showing 
corroborative circumstances or by proof of previous state- 
ments consistent with his present evidence. It will be, 
however, more convenient to consider them in the natural 
order, when we come to the mode in which witnesses are to 


be examined. 


59. This concludes the first part of the Act, as to the 

material of belief. We now proceed to con- 

Second Branch sider the second of the two main divisions of 

a oe ee the subject, viz., the mode in which this 

material is to be brought to the Judge’s 

cite reas mind,—in other words Note facts, ae hich ute 

relevant under the preceding sections, are 

to be proved. This is provided for in Parts IT and IIT of 
the Act. 


60. In the first place there are certain facts which need 

not be proved at all. These are generally 

wee f oe facts of so public and notorious a character 

ih neared: “’ that everybody is supposed to know them ; 

such as the Law in force in British India, 

Acts of Parliament, the course of proceeding of Parliament 

and of the Indian Legislatures, the accession 

and Sign-manual of the Sovereign, various 

official seals, the appointment of various offi- 

cers, and other facts of a like nature. As to these no proof 

need be offered. The Court takes judicial notice of them, 

and in doing so, may resort for aid to appropriate books of 

reference. A party, however, calling upon the Court to 

take judicial notice of any fact, must be ready to supply it 
with any necessary book for the purpose of reference. 
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61. In the next place no proof aie be ahi of sine 

. which the parties or their agents agree to 

sarcss one admit at i hearing, or which, before the 
admit, or are hearing, they agree to admit by writing 
aa nate under their hands, or which, by any rule of 
pleads pleading in force at the time, they are 
Sec. 58. deemed to have admitted by their pleadings. 


62. This last provision is of less importance in India, 
than it would be in England, where plead- 
Strict Rules of ing has been reduced toa rigid, and, until 
plese din, recent times, highly technical system. Ac- 
antl ae cording to English law, wherever a mate- 
rial averment, properly put forward by one 
party, is passed over by the adverse party without denial, it ig 
taken to be admitted : and, accordingly, if the plaint states 
a fact, and the defendant’s plea does not contradict it, but 
goes upon some other ground of defence, (as for instance, that 
the suit is barred by the Statute of Limitations) this is held 
to amount to an admission of the fact by the defendant. No 
such rule, it need hardly be said, is, in any but a very small 
degree, applicable to proceedings in an Indian Court, where 
the Judge in most instances frames the issues, as he picks 
the merits of the story out from the statements of the conflict- 
ing parties, and where those parties are generally unlettered 
peasants without professional assistance. In important suits 
where the pleadings are more exact and elaborate written 
statements are put in, the facts, which either party is prepared 
to substantiate, admit or deny, are ascertained with great pre- 
cision : and in these the pleadings do practically narrow the 
controversy to certain definite issues. And even in simpler 
sults cases occur in which a Judge would consider that a 
man had virtually made an admission by his pleading ; as for 
instance, if a tenant, being sued by his landlord for a breach 
of the conditions of his lease, pleaded leave and license in the 
particular instance, the landlord might be considered to be 
relieved from the necessity of proving the tenancy. So, a 
defendant who, when sued for a bond-debt, pleaded payment, 
might be taken to have admitted the existence of the bond. 
No fixed rules, however, on the subject have as yet found a 
place in the procedure of the Indian Courts. 
63. Coming to facts which have to be proved, we have, 
ferianianeetes rai the two cardinal rules that (1), All 
mode of proof, acts, except the contents of documents, 
Sec. 59. may he proved by oral evidence; and that 
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(2) Oral evidence must in every instance be direct, that 
is to say, if the fact to be proved is one that could be seen, 
the evidence must be that of a witness who saw it; if the 
fact is one that could be heard, the evidence must be that of 
a witness who heard it; if it be one which is perceptible by 
any other sense, the evidence must be that of a witness who 
perceived it by that sense; if the fact to be established is 
the existence of an opinion in a person’s mind, the evidence 
must, as a general rule, be that of the person who says that 
he holds that opinion. 


64. Let us suppose, for instance, that A is charged with 

the murder of B, and that the facts alleged 

halogen aitie t in support of the charge and shown to be 
relevant under Part I, are as follows; 


1st Witness.—“ A came running from the scene of the 
murder at 12 o’clock. 


2nd = Do. ‘“ Some one screamed out at the same time 
and place, ‘A, you are murdering me.” 


ard Do. =A left his house at 114, vowing that he 
would be revenged on B for pressing 
so hard for his debt. 


4th Do. “ There was blood at the scene of the mur- 
der, and on A’s hands and clothes. 


5th Do. “There were tracks of footsteps from the 
scene of the murder to A’s house, which 
corresponded with A’s shoes. 


6th Do. ‘The wound which B received, was in my 
opinion, of a character to cause death, 


and could not have been inflicted by 
himself. 


7th Do. The deceased said *‘ The sword-blow in- 
flicted by A has killed me.” 


8th Do. The prisoner said to me “I killed B, 
because I was desperate.” 


9th Do. The prisoner told me that he was deeply 
indebted to B. The prisoner was a 
man of excellent character. 
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65. Now these various circumstances, statements, and 
opinions, would all be relevant facts under 

Howthe above Part I, and the rule now under consideration 
facts must be provides that in each instance they must be 
= proved by direct evidence, that is, the fact 
that A came running from the scene of the murder, as 
alleged, must be proved by a witness who tells the Court that 
he himself saw A so running; the fact of the screams heard 
by 2nd witness must be proved by the 2nd witness telling the 
Court that he did hear such screams ; the fact of A having 
vowed, shortly before the murder, to be revenged on A must 
be proved by the 3rd witness, who heard the vow: so, the 
blood by the person who saw it; the footsteps, by the person 
who tracked and compared them; the doctor’s opinion as to 
the wound, by the doctor testifying that that is his opinion; 
the dying man’s statement, and the prisoner’s confession by a 
person who heard them. ‘hey must not be proved by the 
evidence of persons to whom any of the witnesses abovemen- 
tioned may have told what they heard, or saw, or thought. 


Specimen of in- 66. For instance, all the following evi- 
direct evidence. dence would be inadmissible. 


10th Witness.—My child came in and said, “ I have seen 
A running in such a direction,” 


llth Do. The Police told me that screams had been 
heard at such a time. 


12th Do. Father said, ‘‘ [am sure there will be 
murder, tor A has just left the house, 
vowing to be revenged on B.”’ 


13th Do. The Police said that they had compared 


the footsteps and found “ they exactly 
fitted.’ 


14th Do. The Doctor said that the man could never 
cut himself like that. 


15th Do. Everybody said that there was no more 
doubt, for the accused man had identi- 
fied the prisoner. 


16th Do. B’s wife told me the day before that A 
was heavily indebted to him. 


All the evidence of witnesses 10 to 16, would be inadmissible, 
not because the facts to which it refers are irrelevant. hnt 
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because it is not “ direct.” that is, not given by the persons 
who with their own senses perceived the facts described, or in 
their own minds formed the opinions expressed. The only 
use that could be made of it would be for the purpose of 
corroborating some other witness by proving a former con- 
sistent statement made by him at the time: or of discredit- 
ing him by proving a former inconsistent statement. Ex- 
cept for these purposes it would be inadmissible. 


67. An exception to the rule that the existence of an 
opinion must be proved by the person who 
Opinions of holds that opinion, is made in favour of ex- 
ee Renae be perts, whose opinions may be proved by 
ys ST. theixr published treatises, if the expert is 
Seo. 59. dead or cannot be found, or if the Court 
considers that to call him as a witness would 
involve unreasonable delay or expense. Special provisions 
also are made in the Code of Criminal Procedure for obviat- 
ing the necessity of the personal attendance of Civil Surgeons 
and Chemical Examiners to Government; but these provi- 
sions in no way infringe the principle in question. The 
evidence of these officers must be direct, as in every other 
case: but, on grounds of public convenience, they are allow- 
ed to give it in a different way from other people. 


By way of securing that the Court shall, in every instance, 
have before it the best possible means of 

Production of forming an opinion, it is provided that when 
material Go ~—_— the evidence refers to the existence or condi- 
— tion of any material object, the Court may 
require it to be produced for inspection. Such inspection is 
frequently indispensable in order to the proper understand- 
ing of the oral evidence, and enables the Court to draw 
important inferences as to the truthfulness of the witnesses. 


68. So much for the mode of proving everything except 

documents : Chapter V, deals with the proof 

Proof of docu- of the contents of documents, and this 

aceuersi 61 brings us to the distinction between primary 
= and secondary evidence. 


Primary Evidence of the contents of a document is the 
document itself produced for the inspection 

Primary Evi- ofthe Court. Where a document is execut- 
ee 62. ed in several parts, each part is primary 
evidence; and, where a document is executed 

in counterpart, each part is primary evidence as against the 
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party executing it: where a number of documents are made 
by a uniform process, such as printing or photography, each 
one is primary evidence of the contents of all the rest. 


8 d i- : : 
ree naa dal 69. Secondary evidence includes 


Sec. 63. 
(1.) Certified copies given under the provisions of the 
Act; 


(2.) Copies made from the original by mechanical pro- 
cesses which in themselves insure the accuracy of the copy, 
and copies compared with such copies ; 

(8.) Copies made from or compared with the original ; 

(4.) Counterparts of documents, as against the parties 
who did not execute them ; 


(5.) An oral account of the contents of a document given 
by some person who has himself seen it. 


Documents must 70. The rule on this subject 18 that 
be proved by pri- Documents must be proved by primary 


mary evidence. evidence, except 
(a) whenadocument isin the power of the per- 
Exceptions. son against whom it is to be proved, or of 
Bec. 65. a person legally bound to produce it, or of 


a person out of reach of, or not liable to 
the process of the Court, and such person 
does not (after notice to produce in cases in 
which such notice is necessary) produce it ; 


in this case any secondary evidence of its contents is 
admissible, 


(b) when the existence or contents of the origi- 
nal are proved to have been admitted in 
writing by the person against whom it is 
to be proved or his representative ; 


here the written admission is admissible, 


(c) when the original has been destroyed or lost, 
or when the party offering evidence of its 
contents cannot for any other reason, not 
arising from his own neglect or default, 
produce it in reasonable time ; 


here any secondary evidence of the contents of the docu- 
ment 1s admissible. 
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(d) when the original is of such a nature as not 
to be easily moveable ; 


here again any secondary evidence may be given. 
(e) when the original is a Public Document, viz. : 
I. a document forming the act or record of the 


act of 
Public docu. 1. The Sovereign authority, 
reg 74. 2. Official bodies and tribunals, 


3. Public Officers, Legislative, Judicial and 
executive, whether in British India, 
or other portions of Her Majesty’s 
dominions, or a foreign country, 


or II. a public record kept in British India of 
private documents ; 


in this case the contents of the original may be proved by 
a certified copy. 


(f) when the document is one which may by this 
a Act or any other law in force in British India, 
aroha be proved by a certified copy ; 


here a certified copy is admissible. 


(g) when the original consists of numerous ac- 
counts or other documents which cannot con- 
veniently be produced, and the fact to be 
proved is the general result of the whole 
collection ; 


here the result may be proved by any person, skilled in 
the examination of such documents, who has examined them. 


71. The notice to produce referred to in (a) is by no means 
invariably necessary. When the document, 

Notice to pro- the contents of which are to be proved, is 
duce not always itself a notice; when from the nature of the 
naan! Bb: case, the adverse party must know that he 
will be required to produce it; when the 

adverse party has obtained possession of the original by fraud 
or force, or has the original in Court, or has admitted its loss, 
and when the person in possession of the document is out of 
reach of or not subject to the process of the Court, no notice 
to produce is necessary ; and the Court may, if it thinks fit 
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in any other case, allow secondary evidence of a document 
to be given, without the previous notice to produce it. 


72. Next follow provisions (Sections 67—73) as to the 
proof of handwriting and signatures, where 
When hand a document is alleged to have been written 
writing and at- oy signed by a particular person, and as to 
testationmust be roof of attestation when a document is 
‘ Secs.67—73. required by law to be attested. As to the 
latter, the admission of a party to such a 
document of its execution by himself is sufficient proof as 
against him; in other cases one attesting witness must be 
called to prove execytjon, or if there be no attesting witness 
alive or subject to the process of the Court or capable of 
giving evidence, or if the document purports to have been 
executed in the United Kingdom, it will suffice to prove that 
the attestation of one attesting witness is in his handwriting, 
and that the signature of the person executing the document 
is in his handwriting. If the attesting witness denies or 
does not recollect execution, it may be proved by other 
evidence. In order to prove that a signature, handwriting 
or seal is that of a particular person it may be compared 
with any signature, handwriting or seal, proved to the satis- 
faction of the Court to have been written or made by that 
person ; and the Court may direct any person in Court to 
write any words or figures.for the purpose of comparison. 
The opinions of experts and. of persons acquainted with the 
handwriting are, under Part I, relevant for the purpose of 
identifying it: in order to prove handwriting, therefore, 
some such person should be called. 


73. We have seen that public documents may be proved 

by acertified copy. Provision is made in 

How certified Section 76 for securing these certified copies 

aoe tobe pro: by the enactment that every public officer 

Sec. 76. having custody of a public document, which 

a person has a right to inspect, shall give 

that person, on demand and on payment of the legal fees, a 
copy signed, stated and certified to be correct. 


74. Beside these certified copies, there are special ways 


of proving certain public documents which, 
Rai ple of are pointed out in Section 78. Acts, orders 
Sab ° ; aesas or notifications of the Government of India 
ite. or any Local Government in any Executive 


Sec. 78. Department may be proved by the Records 
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of the department, certified by its Head, or by any document 
purporting to be printed by order of Government : the proceed- 
ings of the Legislatures by theirJournals, published Acts, or 
abstracts, orcopies purporting to be printed by order of Govern- 
ment: Proclamations, orders or Regulations issued by Her 
Majesty, the Privy Council or any Department of Government, 
by copies or extracts contained in the London Gazette or pur- 
porting to be printed by the Queen’s Printer: the Acts of the 
Executive, or proceedings of the Legislature of a foreign 
country, by Journals published by their authority or com- 
monly received in that country as such, or by a copy certified 
under the seal of the country or Sovereign, or by a recogni- 
tion thereof in an Act of the Governor-General in Council: 
proceedings of a Municipal body in British India, by acopy of 
such proceedings certified by the legal keeper thereof, or bya 
printed book purporting to be published by the authority of 
such body: public documents of any other class in a foreign 
country, by the original or by a copy certified by the legal 
keeper thereof, with a certificate, under the seal of a Notary 
Public or British Consul or Diplomatic Agent, to the effect 
that the copy is duly certified by its legal keeper. 


75. One important branch of the proof of documents 
consists of certain presumptions, which the 
Presumptionsas Jaw authorizes in respect of them. It be- 
ene comes necessary, accordingly, at this point, 
to say something of presumptions generally, 
though it is only with such presumptions as affect documents 
that we have at present to deal. The word ‘ presumption’ 
has been used in the English Text-books with a very wide 
signification; on the one hand ‘ presumptions 
Natural andar- of fact’ or ‘natural presumptions’ are describ- 
tificial presump- : , : 
donk: ed as including al] those natural inferences 
which our acquaintance with the physical 
conditions of the world, the order of things and the con- 
stitution of human nature causes us to draw from any given 
fact : on the other hand ‘ presumptions of law’ or * artificial’ 
presumptions are defined as meaning certain inferences, 
which the law directs to be drawn from certain facts, irres- 
pective of the natural inference which those facts suggest : 
and these, again, are divided intotwo classes, 
Rebuttableand = «* rebuttable,’ when evidence may be given 
conclusive pre- f : yeas : 
sumptions. or the purpose of contradicting the infer- 
ence, and “ irrebuttable” or ‘* conclusive” 
when no such evidence can be given. 
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76. These technical expressions have not been preserved 
in the present Act, but the subject has been 
Provisions of provided for in the following manner. There 
dere aria pre- are, as the law now stands, three classes of 
erate es inferences which the law directs or empowers 
a Judge to draw from certain facts in supersession of any 
other mode of proof. In the first place, the law sometimes 
directs an inference tobe drawn which is indisputable. In 
this case, on proof of one fact, the Court is directed to regard 
some other fact as proved, and not to admit 
When one proof for the purpose of contradicting it ; 
thing is ‘conclu. here the fact, from which the inference is 
a ald of directed to be drawn, is said to be ‘ con- 
Seo. 3. clusive proof’ of the fact inferred. For in- 
stance, the notification of a cession of Terri- 
tory in the Gazette of India is ‘ conclusive proof” that a 
valid cession, as notified, has taken place: 
the fact, that a person was born during the 
continuance of a valid marriage between his mother and any, 
man, is, unless non-access be proved, conclusive proof of his 
legitimacy ; and judgments of certain Courts are, as we have 
seen, conclusive proof of the facts which they state. 


Examples. : 


77. In the next place the inference may be one that the 
Court is bound to accept as proved until 
it is disproved ; in this case itis said that the 
Court “shall presume ;” or, thirdly, the infer- 
ence may be one, as to which the Court is at liberty either 
to accept it as proved until it is disproved, 
or to call for proof of if in the first instance ; 
in this case it is said that the Court “ may 
presume.” All that the law does for this last class of in- 
ferences is to allow the Court to dispense with evidence 
should it think fit to do so. 


Meaning of 
“ shall presume.” 


Meaning of 
“may presume.” 


78. The two latter classes of inferences, which are styled 

_ “* presumptions,”’ play, as will be seen, a very 
antodunbaons important part in the proof of documents. 
Secs. 792—90, Sections 79—85 and Section 89 provide for 
cases in which the Court shall presume certain 

facts about documents; Sections 86, 87, 88, and 90 provide 
for cases in which the Court may presume certain things 
about them. In the one case, therefore, the Court is bound 
to consider the presumption as proved until the contrary 
is shown ; in the other, the Court may, if it pleases, regard 
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the presumption as proved until the contrary is shown, or 
may call for independent proof in the first instance. 


79. Thus, in the case of every document purporting to 
be a certificate, certified copy or other docu- 

: nips aie ment which is declared by he es As admis- 
OB eee ~—©Sible as proof of any fact, and which purports 
emeaeleony FS 4. as cartitiad by say Ofioerin British India 
or by any authorized officer in any Native 

State in alliance with her Majesty, and which is substantially 
in correct form, the Court shall presume that the document 
is genuine, and that the officer who signed or certified it 
held at the time the official character which he claims in it. 


As to a document, purporting to be a record of judicial 
Pp ; evidence or confession or statement of an 
resumption . : 
as to record of accused person, made in accordance with 
judicial evidence. law, purporting to be signed by a Judge or 
Sec. 80. other authorized officer, 


the Court shall presume 
(1) that the document is genuine; 


(2) that the statements by the Judge or other 
officer, as to the circumstances under which, 
such evidence, statement or confession was 
taken, are true; and 


(3) that such evidence, statement or confession 
was duly taken. 


As toa document purporting to be the London Gazette, the 

Gazette of India or of any of the Local 

Presumptionas Governments, or of any dependency of the 

to Public Docu- British Crown; or to be a Newspaper or 
ments. . 

Sec. 81. Journal, or to be a copy of a private Act 

of Parliament printed by the Queen’s 

Printer ; or to be a document directed by law to be kept by 

any person, if it isin due form and comes from proper custody, 


the Court shall presume that it is genuine. 


As to a document purporting to be a docu- 
t d- ° ° e ° 
aisle in Eng. ment, which would by law be admissible in 
lish or Iriah an English or Irish Court, without proof of 
Court. its seal or stamp or signature or of the 
Sec, 82. e . ° e 
official character of the person signing it, 


the Court shall presume that the seal, stamp or signature 
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is genuine, and that the person signing it held the official 
position which he claims in it; aud the document shall be 
admissible for the same purpose as that for which it would 
be admissible in England or Ireland. 


Maps and plans. As to maps or plans purporting to be made 
Sec. 83. by the authority of Government 


the Court shall presume that they were so made, and are 
accurate. 


As to books purporting to be printed or published under 
the authority of the Government of any 

Anthorized country and to contain the laws of that 
seal atu country, and as to books purporting to con- 


tain reports of decisions of the Courts 
the Court shall presume that they are genuine. 


As to documents purporting to be powers of Attorney, 

executed before and authenticated by a 

Powers of At- Notary Public, or any Court, Judge, Magis- 

torney. trate, British Consul or Vice-Consul or repre- 

Bec. 85. sentative of Her Majesty or of the Govern- 
ment of India 


the Court shall presume that they were so executed and 
authenticated. 


As to any document purporting to be a certified copy of 
Certified copy 99 judicial record of a country not forming 
ofJudicialrecora Part of Her Majesty’s dominions, and certi- 
of foreign coun- fied by a representative of Her Majesty or 
try. 8 a of the Government of India in the manner 
nae customary in such country, 


the Court may presume that it is genuine and accurate. 
As to any book to which the Court may 


ee public yeferona matter of public or general interest, 
Seo, 87. and any published chart or map, produced 


for its inspection, 
the Court may presume that it was written and published 


by the person, and at the time and place by whom or at 
which it purports to have been written and published. 


As to a message forwarded from a Telegraph office, the 
en _ Court may presume that it corresponds 
Meuace : aphio with the message delivered for transmission 


Sec. 88. at — office from which it purports to be 
sent. 
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D ae As to a document called for and not pro- 
ocument call- : 
ed for and not auced after notice to produce 


produced. the Court shall presume that it was duly 
peeine attested, stamped and executed. 


We come, lastly, to a presumption which is ‘of great 
importance in obviating the effects of the 
Doouments lapse of time as to the proof of documents. 
thirty years old Ag years go on the witnesses who can per- 
oe eas sonally speak to the attestation or execution 
Seo. 90. of a document, or to the handwriting of 
those who executed or attested it, gradually 
die out. If strict proof of exécution or handwriting were 
necessary, it would, after a generation, become impossible 
to prove any document. On the other hand there is some 
reason to suppose that documents, of which people take 
care for a long series of years, are authentic; the law acts 
upon this probability, and provides, that, in the case of a 
document, proved or purporting to be thirty years old, and 
produced from proper custody, that is the place in which and 
the care of the person with whom it would naturally be, 


the Court may presume that the signature and every other 
part is in the handwriting of the person, by whom it purports 
to be written, and that it was duly executed and attested by 
the persons by whom it purports to be executed and attested. 


80. This concludes the provisions of the law for the 

proof of documents. Before we quit the 

aap of subject of documents, however, there is a 

ree Ere subject of the utmost difficulty and import- 

ance to be disposed of, viz., the cases in which 

the existence of a document operates to exclude any other 
evidence as to the matter to which the document refers. 


81. As to this there are two cardinal rules, viz. ; 


First, that when the terms of a contract, grant or other 

disposition of property have been reduc- 

Exclusion of ed to the form of a document, or (6) when- 

aati *y ever any matter is required by law to 

See. be in the form of a document, no evidence 

Secs. 91—2. shall be given of the terms of such contract, 

grant or disposition of property, or of such 

matter, except the document itself, or secondary evidence 

of its contents in cases in which secondary evidence would 
be admissible. 
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The second is merely au amplification of the first: it is 
that in any such case no evidence of any contemporaneous 
oral agreement or statement shall be admitted, as between 
the parties to the document or their representatives, for the 
purpose of contradicting, varying, adding to, or subtracting 
from, its terms. 


82. Both these rules, however, are subject to important 
exceptions. As to the first it is provided 
that a public officer, whose appointment must 
by law be in writing, may, nevertheless, be proved to be 
such officer by the fact of his having acted as such, without 
the production of the writing by which he was appointed. 
In the next place Wills admitted to Probate in British India 
may be proved by the probate. It is explained, too, that the 
statement in a document of a fact other than the terms of a 
contract, grant or disposition of property, or which is not 
required by law to be in writing, does not preclude proof 
of such fact by any other means. For instance, the fact of 
a receipt for money paid having been given does not pre- 
vent the payment being proved in any other way. 


Cases in which 88. The provisos to the second of the 
eae vee is aboverules go far to modify their effect; and 
admissible not- their operation forms one of the most subtle 
withstanding the : : 
existence of a and difficult branches of the Law of Hvi- 


document. dence: They are the following :— 


(1.) In the first place any fact which would invalidate a 
document, dt which would entitle any person to a decree or 
order in respect of it, may be proved. Thus, a man may 
show that a written agreement was for an illegal purpose, 
was obtained by fraud, or was without consideration, or was 
executed by him during minority, or under a mistake in law 
or fact; (2) a separate oral agreement as to a matter on 
which the document is silent and which is not inconsistent 
with its terms, may be proved ; and so may (3) a separate 
oral agreement constituting a condition precedent to the 
attaching of any obligation under the document; (4) a 
subsequent oral agreement to modify or reverse the original 
contract, except when it is obliged by law to be in writing, 
or has been duly registered ; (5) an usage or custom annex- 
ing incidents to the contract, pot expressly mentioned in it, 
but not inconsistent with its express terms; or (6) any 
fact which shows in what manner the language of the 
document is related to existing facts. 


Exceptions. 
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As to these provisos it is to be observed that (3) appears 
to be a complete departure from the principle of the rule: 
it would be difficult to imagine a more serious variation of 
the terms of a contract than a condition that the whole or 
part of it shall be inoperative until certain other things have 
happened: yet this may under (3) be done by oral agree- 
ment. Proviso (4) is no exception to the principle of the 
rule, because the subsequent oral agreement constitutes in 
fact a new contract, and so far as it varies the former con- 
tract, rescinds it. Unless therefore there is something to 
invalidate the second contract, there is nothing to prevent 
it from taking effect. Proviso (6) too, is no exception to 
the rule; but is intended, probably, to guard against the 
improper exclusion of oral evidence tendered merely for the 
purpose of showing the real meaning of a document. 


In the application of this rule, it should be observed that 
it applies only as between the parties to a document or 
their representatives ; other persons than these may give 
evidence of a contemporaneous oral agreement varying the 
terms of the document. 


84. This introduces the difficult question 
oP ent of the extent to which extraneous evidence 
in the interpre. May be given to aid in the interpretation of 
tation of docu- documents. ‘This is dealt with in Sections 
ments. 938—100. Therules may be stated generally 


Secs. 93—100. as follows: 


(1.) When language is, on the face of it, ambiguous or 
defective, its defects cannot be remedied by evidence. 
Where, for instance, there are blanks in a deed, or where the 
idea conveyed by its language is an ambiguous one, such as 
when the oracle answered Pyrrhus in terms which meant 
equally well either that he could conquer the Romans, or that 
the Romans could conquer him; in such cases extraneous 
evidence cannot be given to show what the meaning was. 


(2.) When language is plain in itself and applies accu- 
rately to existing facts, evidence cannot be given to show 
that it was intended to apply to other facts. 


(3.) When language is plain in itself but unmeaning in 
reference to existing facts, evidence may be given to show 
its meaning. 


(4.) Where language would apply equally well to several 
persons or things, but could not have been intended to apply 
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to more than one of them, evidence may be given to show 
to which of such persons or things it was intended to apply. 


(5.) Where language applies partly to one set of facta 
and partly to another, but the whole of it does not apply 
accurately to either, evidence may be given to show to 
which it was intended to apply. 


(6.) Where document contains illegible or unintelli- 
gible characters, foreign, obsolete, technical or provincial 
terms, or abbreviations or words used in a peculiar sense, 
evidence may be given to explain them. 


The above rules of interpretation do not apply to docu- 
ments which are governed by the Indian Succession Act: 
Chapter XI of that enactment makes express provision for 
the interpretation of Wills, and the two subjects are, accord- 
ingly, kept apart. 

85. We have now seen in Part I of what the material 
of belief must consist; in Part IT, the mode 
in which that material must be brought to 
the Judge’s mind, viz., by oral or document- 
ary evidence, according to the circumstances of the case. 


This, however, by no means exhausts all the topics which 
have to be considered with reference to the 
subject of proof. There is, in the first 
place, the all-important question as to which of the parties 
before the Court is bound to supply the evidence which is 
to be the material of the Judge’s belief on the question in 
dispute, in other words, on which of the parties the burthen of 
proof lies. There are, as we have seen in Sections 56—58, 
certain facts which need not be proved by either party : butall 
other facts can be found by the Court only on legal proof, and 
the question as to whose duty it is to supply this is frequently 
of the most momentous consequence to the parties. 


The first and obvious principle is that the burthen of proving 
the existence or non-existence of any fact lies 


Production and 
effect of evidence. 


Burthen of proof. 


oa burthen of on the party who wants the Court to believe 
P Seo. 101. such existence or non-existence. If A sues 


B ona bond, and B denies its execution, the 
burthen of proving the execution of the bond lies on A,and 
till he hasproved that, he has not made out a primé facie case. 
Supposing, however, that B admits the execution of the bond, 
but pleads that it was obtained by fraud or executed during 
minority, the burthen of provine thaen a-~--!- * 
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him, as, since his admission of the execution of the bond, the 
primé facie case is in favor of the plaintiff ; unless, therefore, 
the defendant makes out his plea of fraud or minority, the 
decision must be against him. It will thus be apparent that 
the burthen of proof may be shifted during 
How the bur- the proceedings according to the facts proved 
aay Eo by the witnesses or admitted by the parties. 
The burthen of proof will, in the first instance, 
as a general rule, be on the plaintiff as being the party who 
wants to put the law in motion; but facts may be proved or 
admitted, which will have the effect of shifting the burthen 
to the defendant and will entitle the plaintiff to judgment in 
his favor unless they are disproved. 


86. This shifting of the burthen of proof is in a large 
number of instances the result of presump- 

Effect of pre- tions. It is obvious that, when a presump- 
te tue ‘bur. tion is raised, the burthen of disproving the 
then of proof. fact presumed is thrown upon the party who 
denies it. For instance,a man is charged 

with having received stolen property knowing it to be stolen ; 
the burthen of proof lies in the first instance on his accusers : 
but if he is shown to be in possession of the stolen property 
shortly after the theft and to be unable to account for his 
possession of it, a Judge may presume his guilty knowledge, 
and, if he does so, the result will be to shift to the accused 
person the burthen of disproving guilty knowledge, and, in 
default of his succeeding in disproving it, to render him 
liable to be convicted of the offence. Or, again, a man is 
sued on a bill of exchange; if the acceptance is proved or 
admitted, the Judge *must presume that there was good 
consideration for it; thereupon the burthen of proving that 
there was no consideration will lie upon the defendant, and 
in default of his making this out, judgment will go against 
him. Wherever, accordingly, it is provided inthe Act that 
the Court may presume a thing, the Judge has the power 
of throwing the burthen of proof on whichever party he 
pleases: wherever it is provided that the Court shall pre- 
sume a thing, the burthen of disproving it is thrown, irres- 
pectively of the Judge’s opinion, on the -party who denies 
it ; wherever, again, it is provided that the burthen of prov- 
ing a thing 1s to lie on any particular person, this is tanta- 
mount to a provision that the Court shall presume against 


a=, 


* See Negotiable Instruments Act, 1881, Sec. 118. 
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the existence of thas thing until the person in question has 
proved its existence. 


Rules as to the 87. In the following instances special 
ie Meee provision is made as to the party on whom 
proof is to lie. the burthen of proof shall lie; 

I. When it is necessary, in order to render particular 
evidence admissible, that some fact should be proved, the 
burthen of proving that fact lies on the person who wants 
to use the evidence: e.g., if A wants to prove a dying 
declaration of B, he must prove that Bis dead: if he wants 
to use secondary evidence of a document, he must prove 
that the original is destroyed or lost, (Sec. 104). 


II. When a person is accused of an offence, the burthen 
of proving that his case falls within any general or special 
exception or proviso of the Indian Penal Code or other law, 
lies on the accused, (Sec. 105). 


III. When a fact is specially within the knowledge of 
any person, the burthen of proving it lies on him, (Sec. 106). 


IV. If a man is shown to have been alive within thirty 
years, the burthen of proving him to be dead lies on the 
person affirming it, (Sec. 107). 

V. Ifa man has not been heard of for seven years, the 
burthen of proving him to be alive lies on the person assert- 
ing it, (Sec. 108). 

VI. When people are shown to have stood in the relation 
of partners, landlord and tenant, or principal and agent, the 
burthen of proving that such relationship has ceased lies on 
the person asserting it, (Sec. 109). 

VII. When a person is in possession of anything, the 
burthen of proving him not to be the owner lies on the 
person asserting that he is not the owner, (Sec. 110). 


VIII. When aperson stands in a position of active confi- 
dence, such as trustee, towards another, the burthen of prov- 
ing the good faith of any transaction between them lies on 
the person in the position of active confidence, (Sec. 111). 


88. In all the above cases, as the law directs on whom 
the burthen of proof is to lie, no option is 
given to the Judge as to whether he will 
presume the fact or no: he is bound in 
every instance to presume against the party on whom the 
burthen of proof is directed to lie. In many of these cases 


Obligatory Pre- 
sumptions. 
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this obligatory presumption is really part of the substantive 
law of the country : the rule, for instance, that a notification 
in the Gazette of a cession of Territory is conclusive proof 
of such a cession is merely an enactment that no Court 
shall call in question any such cession, or require further 
proof of it than such a notification. 


Besides these obligatory presumptions, however, in which 
the direct enactment of the law supersedes any reasoning 
process in the Judge’s mind, there is a large class of pre- 
sumptions where room is still left for the Judge to exercise 
his powers of inference, and where the rule of law is merely 
accessory to the reasoning process by which the result in 
each case is arrived at. In these cases, accordingly, the 
Judge can throw the burthen of proof on whichever side he 
chooses, by presuming the fact, or by calling for proof of 
it in the first instance. These are the “ natural presump- 
tions” to which reference has been already made, as being 
not the technical creations of law, but the natural result of 
our experience of the world. ‘They are in fact inferences 
which the mind would draw of its own accord; and all that 
the law does for them is to authorize their being so drawn 
in cases where the Judge thinks well to do so. 


89. Cases of this nature are dealt with in Section 114, 
which provides that “the Court may pre- 

Facts which sume the existence of any fact which it 
ia be presum- thinks likely to have happened, regard 
" Bec. 114. being had to the common course of natural 
events, human conduct and public and pri- 

vate business in their relation to the facts of the case ;” in 
other words, wherever the ordinary course of human events 
and the general tendency of human character render it pro- 
bable, under the circumstances of the case, that a thing is 
true, the Court is at liberty to presume its truth, to exempt 
the party asserting it from the necessity of proof in the first 
instance, and to throw upon the party who denies it the 
burthen of showing that is not true, Whether in any par- 
ticular case it is safe so to do, is a question which the Judge 
must decide for himself according to his judgment. This 
is made clear by the Illustrations. Thus, it isin the ordinary 
course of things that a bill of exchange should be accepted 
for good consideration. A Judge may,* therefore, and 


SNA eae ce RN RES IN Ta 
* This presumption has now ceased to be optional; of the Negotiable 
Instruments Act, 1881, Sec. 118. : gown 
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naturally will, as a general rule, presume that it was so 
accepted, and will throw upon the person who, denies that 
good consideration was given, the burthen of proving it. 
But a bill may be brought into Court under circumstances, 
which would render it dangerous to apply the general pre- 
sumption ; suppose, for instance, that A, the drawer of a 
bill is a man of business, and B, the acceptor is a young 
and ignorant person, completely under A’s influence. Here 
the ordinary presumption that bills of exchange are given 
for good consideration is countervailed by the presumption 
that in this case B was over-reached by A, and the Court 
might reasonably throw upon A the burthen of proving that 

consideration did, as a fact, pass. 
90. Various other instances of the same rule are given 
in the Illustrations to Section 114. It is, 
Mlustrations. + 4» example, likely in the natural course of 
things that a man who is found in possession of stolen goods 
shortly after the theft, and who cannot account for their 
possession, has either stolen them or received them with a 
guilty knowledge: the Court may, therefore, presume this 
to beso, if it thinks well: but cases may arise in which 
such a presumption would be most unfair. A marked rupee 
is traced to a shopkeeper’s till: he can give no specific 
account as to how it got there, yet if need not even raise a 
suspicion against him. So, again, the Court may presume, 
as being in accordance with the common course of things, 
that an accomplice is unworthy of credit: but there are 
cases in which, from the character of the parties and of the 
offence charged, the most implicit reliance may be placed in 
what an accomplice says. So, again, the Court may pre- 
sume that evidence which might be and is not produced, 
would be unfavourable to the party not producing it: but it 
might well be that special circumstances, as, for instance, 
family considerations, would prevent a party from calling a 
witness whose evidence would be in the highest degree 
favourable to his cause; and it would be, therefore, unfair 
to make the usual presumption. Such presumptions ought 
not, therefore, to be obligatory. In all these, and similar 
cases, the Judge may presume; it is for him to decide 

whether or not he ought to do so. 
91. We have in Sections 112 and 113 two obligatory 
Conclusive Presumptions of the character mentioned 
proof astolegiti. in para. 88. The fact of a person being 
born during a valid marriage between his 
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mother and any man, or within 280 days after its dissolution, 
the mother remaining unmarried, 1s conclusive proof of 
his legitimacy, unless non-access be proved, (Section 112) ; 
. and a Notification in the Gazette of India 
Conclusive of a cession of British Territory to a native 
a agai Ruler, is conclusive proof of such cession 
and of its validity, (Section 113). Other 
instances of conclusive proof are afforded by those Judg- 
ments of Probate, Matrimonial, Admiralty or Insolvency 
Courts, which, as we have seen, are conclusive proof of any 
Jegal character or of any absolute right conferred or declared 
by them toexist. Inallsuch cases further proof is, of course, 
superfluous, and all contradictory evidence inadmissible. 
92. We have next to consider a class of cases in which 
persons may, by their previous conduct, have 
- pelo law of disqualified themselves from making parti- 
Secs 1i5—117, cular assertions in giving evidence. The 
law has a right to require a certain degree of 
consistency in those who seek its aid, and therefore to specify 
the conditions under which a suitor shall not be allowed to 
put forward a claim or a ground of defence or to make an 
assertion, which is contradictory to something which he has 
on some former occasion said or done. ‘This principle is 
known as Hstoppel. Under the English law a man may be 
estopped by the language of an instrument to which he is 
a party, or of a record of legal proceedings, in which he was 
concerned, or by his own conduct in some transaction, from 
setting up, as against any person who was a party to that 
instrument or those proceedings, or who was affected by 
that conduct, a contrary state of things. Questions of great 
nicety and difficulty have arisen in the Courts as to the extent 
to which these estoppels operate, and as to the statements 
and persons that fall within their scope. ‘lhe tendency of 
modern opinion has been, however, unfavourable to the utility 
of estoppels, and the present law retains them only in cases 
which fall under the last of the three classes just mentioned, 
those, namely, in which a man is estopped by his own previous 
language or behaviour. The following are the only estoppels, 
which will, for the future, be known to the Indian law: 
I. When a person has, by his declaration, act, or 
ie. % omission, intentionally caused or permitted 
Acatacciion ah another person to believe a thing to be true, 
conduct. and to act on such ‘belief, neither he nor his 
Bec, 116. representative cap, in a proceeding between 
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himself and such person or his representa- 
tive, deny the truth of that thing. 


II. A tenant of immoveable property cannot, dur- 
ing the continuance of the tenancy, deny that 
Estoppel of the landlord had, at the commencement of the 
ee tenaucy, a good title to the property leased ; 
Sec. 116. ; 
nor cana person, who came upon immoveable 
property by the license of the person in pos- 
session thereof, deny that such other person 
had a title at the time when such license was 
given. 


III. An acceptor of a bill of exchange cannot 
deny that the drawer had authority to draw 
Estoppel of ac- or endorse it ;* nor can a bailee or licensee 
ceptor of bill o deny that his bailor or licensor had, when 
eee na. the bailment or license commenced, autho- 
licensee. rity to make it. This rule is, however, sub- 
Sec. 117 ject to the important exceptions that the ac- 
ceptor of a bill may deny that the Bull is 
drawn by the person by whom it purports 
to have been drawn; and that a bailee may, 
if he has delivered the bailed goods to a 
person other than the bailor and is sued by 
the bailor in respect of such delivery, plead 
that such other person has a right to them 

as against the bailor. 
93. These are the only cases in which a man is precluded 
by iaw from setting up what facts he pleases. 
ee oe Unless a case can be brought within these 
sections, the mere fact that a statement is 
contuined in a deed, to which some person is a party, will 
not disable him from endeavouring to prove the contrary, 
though it may, of course, be evidence of an admission 
on his part, and so render it difficult for him to do so. In 
like manner, the mere fact that a statement is contained 
in a judgment, to which some person is a party, wilt not 
estop him from setting up the contrary. The judgment 
may bar an action by showing that the same cause of action 
has been already disposed of ; or that some matter directly 
and substantially in issue between the parties has been finally 
* See Negotiable Instruments Act, 1881, Secs. 120—1. The acceptor 


of a bill of exchange for the honor of the drawer cannot, in a suit by 


oe in due course, deny the validity of the instrument as originally 
rawn, 
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determined by a competent Court within the meaning of Sec- 
tion 13 of the Code of Civil Procedure: or it may be con- 
clusive proof of some fact under Section 41 of the present 
Act, in which case, of course, no contradictory evidence can 
be given; or again, it may show that a person has brought 
himself within the scope of some of these sections as to estop- 
pel, and is so precluded from denying the truth of some fact : 
but unless this is the case, he will be at liberty to prove any 
fact, notwithstanding that a Judgment, to which he was a 
party, contains a statement about it to a contrary effect. 
94. We now proceed to the consideration of various 
detailed rules governing the examination of 
Rules as tothe witnesses. All persons, we have already 
crea ne of seen, are competent to testify, unless the 
Ch. ix. Court considers that by reason of tender 
years, extreme old age, disease or infirmity, 
they are incapable of understanding the questions put to 
them and of giving rational answers. The last remnant of 
the system of excluding witnesses, which still lingered in 
the law of the High Courts, is swept away by the provision 
that husbands and wives shall be in all civil and criminal 
cases competent witnesses against one another. 
95. There are various cases, however, in which witnesses 
are exonerated or disabled from answering 
Judges and as to particolar matters. In the first place 
Magistrates not no Judge or Magistrate can, except on the 
compellable tO special order of some Court to which he is 
answer certain ‘ 
questions. subordinate, be compelled to answer any 
Bec. 121, question as to his own conduct in Court as 
such Judge or Magistrate; though he may 
be examined as to other matters which occurred in Court 
while he was so acting. No person again can be compelled 
to disclose any communications made to him or her during 
oc Me marriage by any person to whom he or she 
eee is or has been married ; nor may such com- 
Bec, 122,” .~- Munications be disclosed, unless by consent 
of the other party, except in suits between 
married persons, or prosecutions in which one married per- 
son is accused of an offence against another. 
96. No person, again, can give evidence derived from 
unpublished official records, except with the 
a cae peaiey permission of the department concerned ; 
munications. nor can a public officer be compelled to dis- 
Recs. 128-125, close communications made to him in official 
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confidence; nor a Magistrate or Police Officer to speak to 
the sources of his information as to the commission of any 
offence. 


97, The next class of excluded evidence are professional 
communications made by or on behalf of a 
eae pee client to his barrister, pleader, attorney or 
professionalcom- vakeel. No such person may, without the 
munications. client’s express consent, disclose any such 
Bec, 126. communication, when it is made in the 
course and for the purpose of his employment; nor may 
he state the contents or condition of any document, with 
which he became acquainted in the course and for the pur- 
pose of such employment, or disclose any advice given by 
him tohisclient. The protection, however, in this case does 
not extend to (1) communications made in furtherance of 
any eriminal purpose, nor to 


(2) any fact, observed by a barrister, attorney, pleader or 
vakeel in the course of his employment, showing that a 
crime or fraud has been committed since the commencement 
of hisemployment. A solicitor, therefore, who, during his 
employ, observed that his client had been tampering fraudu- 
lently with his own books, would not be exempted from 
disclosing the fact. 


2 


98, An important modification in the existing law has 
been effected by the provision in Section 128, 

Client does not that a party to a suit who gives evidence at 
waive his privi- his own instance is not to be deemed thereby 
a givm™5 ~to have consented to a disclosure by his 
Seo. 128. legal adviser of professional communica- 
tions ; and that if he call his legal adviser 

as a witness, he does not consent to his disclosing pro- 
fessional communications, unless he questions him on mat- 
ters which, but for such question, he would not be at 
liberty to disclose. As the law previously stood, if a party 
to a suit gave evidence therein at his own instance, he 
waived his privilege and was liable to have his communi- 
cations with his legal adviser disclosed. As it may often 
be essential for the purpose of a suit that a party to it 
should give evidence in it at his own instance, the hardship 
of entailing such a consequence upon the giving of such 
evidence was, extreme ; and the present enactment appears 


to provide for the subject in a fairer and more reasonable 
manner. 
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99. On the same principle no one can be obliged to dis- 
iianbasa nek close confidential communications between 
disclose conf. Dimself and his professional adviser, unless 
dential commu. he offers himself as a witness: in that case 
nication with his he can be compelled to disclose any such 
zara communications as the Court thinks neces- 


sary to explain his evidence, but no others. 


100. Nor again, can any witness, who 1s not a party to 

the suit, be compelled to produce his title 

Witness need deeds or any document which might tend 

eee produce title +) criminate him, unless he has agreed in 

eeds. ne f 

Secs. 130—181, Writing to produce them: nor can he be 

compelled to produce deeds in his possession, 

belonging to another person, which that person, if they were 

in his possession, might refuse to produce; unless, of course, 
the person concerned consents to their being so produced. 


101. On the other hand a witness cannot refuse to 

answer a question as to a fact, relevant or in 

Witness must issue, simply on the ground that the answer 

answer criminat- wi]] tend to criminate him, or expose him 
ing questions. ° 

Sec. 132. to penalty or forfeiture. No such answer, 

however, can expose the witness to arrest 

or prosecution, nor can it be made use of in any criminal 

proceeding against him, excepf in case of a prosecution for 

giving false evidence. 


102. The question of the sufficiency of the uncorrobo- 
rated evidence of an accomplice to support a conviction was 
the topic of frequent and prolonged controversy. A distinct 
rule on the subject is laid down by the provision in Section 

138, that a conviction is not illegal merely 

one ofac- because it is grounded on the uncorroborated 

“Roce, 133-134, eVidence of an accomplice. The Judges 

have, however, in numerous instances held 

that such convictions ought not to be upheld. Another 

dubious point is cleared up by the enactment in Section 134 

that no particular number of witnesses are required for proof 

of any fact. Any such rule is practically useless and may 
occasionally result in a miscarriage of justice. 


103. We come next to the mode in which witnesses shall 
Mode in which be examined. The J udge is to allow only 
witnesses are to Such evidence to be given as is, in his 
be examined. opinion, relevant. When the relevancy of 
Secs. 185-186. 9 fact depends on proof of some other fact, 
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the Judge may either insist on that other fact being proved 
first, or may accept the party’s undertaking that it shall be 
proved at a subsequent stage. Thus, if it is proposed to 
prove astatement which would be relevant only if the person 
who made them is dead, the Court may insist on having that 
person’s death proved before admitting the statement, or 
may admit the statement first on an undertaking that the 
death shall be subsequently proved. 


104. The examination of the witness by the party who 
calls him is termed his ‘ examination-in- 
Examination Chief ;” this is followed by his “ cross-exa- 
Crogs-examin- mination” by the adverse party, and this 
ation . we 7 again by his “ re-examination” by the party 
what topics con. Who called him. Both examination and 
ned. cross-examination must relate to relevant 
Secs. 187-140. facts, but the cross-examination may relate 
- to relevant facts other than those with 
which the examination-in-chief was concerned. A person 
under cross-examination may also be asked questions to test 
his veracity, to discover his position in life or to shake his 
credit. The re-examination must, except with the permis- 
sion of the Court, be directed to the explanation of matters 
referred to in cross-examination ; and if the Court allows 
new matter to be introduced in re-examination, the oppo- 
site party has a right to cross-examine on the matter so 
introduced. A person does not, however, become a witness 
by the mere fact of producing a document in obedience to 
a summons, and unless he is called as a witness he cannot be 
cross-examined. Witnesses to character may be cross-exa- 
mined and re-examined in the same manner as any other 
witness. 


105. The important distinction between the examination 
and cross-examination is that in examin- 

bobs leading ation and re-examination leading questions, 
rie aan be that is, questions which suggest the answer 
Seos. 142—143, Which the questioner wishes or expects to 
receive, must not be asked, except with the 

permission of the Court: while in cross-examination lead- 
ing questions may be asked. The Court, however is to 
permit leading questions in examination or re-examination 
as to matters which are introductory or undisputed, or which 


have, in the opinion of the Court, been already sufficiently 
proved. 


8 
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106. We next have a rule for the purpose of carrying 
out the provisions of Section 91, as to the 
Witness about exclusion of oral by documentary evidence ; 
to give oral evi- this is that any witness, who is about to 
canes oe give evidence as to a contract, grant or 
may be stopped. Other disposition of property, may be asked 
Bec. 144. whether it was not in writing, and if he says 
that it was, he may be stopped, and the 
production of the document enforced, or the right to give 
secondary evidence made out. ‘This rule is extended to any 
docnment which, in the opinion of the Court ought to be 
produced. Care must, however, be taken not to apply it to 
cases in which oral evidence is given of statements of other 
people about the contents of documents, when those state- 
ments are relevant. Supposing, for instance, that the 
question was whether A had murdered B. A witness might 
prove that A had said “ B’s bond is iniquitous, I will kill 
him sooner than pay it,’ without the bond being produced ; 
the reason obviously being that what the witness wants to 
prove is not the contents of the document, but A’s feeling 
about the contents of the document, as applying a motive for 
his crime. 


107. <A witness, also, may be asked about previous state- 

ments made by him and reduced into writ- 

Previous state- ing without such writing being proved: 

Pree 145. before, however, the writing can be proved 

for the purpose of contradicting the witness, 

his attention must be drawn to such parts of it as are to be 
used for the purpose of contradicting him. 


108. This brings us to the class of questions which are 

asked, not for the purpose of proving or 

Questionsasto disproving relevant matter, but for the pur- 

eee ag—150, pose of testing, impugning or confirming 

the veracity of a witness. Such questions 

in India especially are of material importance in guiding 

the Judge’s mind in his view of the case. For this purpose 

it is provided that a witness may be asked any question 
which tends 

(1) to test his veracity ; 


(2) to discover who he is, and what his position in life ; 
(3) to shake his credit by injuring his character. 
It is no objection to the asking of such questions that the 
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answer to them might tend to criminate the witness, or 
expose him to penalty or forfeiture. It is necessary, how- 
ever, to make careful provision against so powerful an 
engine being oppressively or wantonly employed. It would 
be @ grievous hardship if every person, who came forward 
to give evidence, was liable, at the caprice of an unscrupu- 
lous cross-examiner, to have every detail of his life dragged 
into the light, and to be forced to reply to interrogations, 
which suggest what the interrogator dares not assert, and 
thus are merely slanders indisguise. To the Judge, accord- 
ingly, is confided the delicate and responsible task of admit- 
ting or excluding questions asked with the view of testing or 
injuring the witness’ character. When a question is asked 
merely for this purpose the Court is to decide whether the 
witness is to be compelled or not to answer it. In deciding 
whether such a question is proper or not, the Court is to con- 
sider, firstly, whether the imputation conveyed by it is such 
as seriously to affect the Court’s opinion as to the witness’ 
veracity, or whether, from remoteness of time or from its 
character, it would affect it only in a very slight degree; 
and, secondly, whether there is a great disproportion between 
the importance of the imputation conveyed and the import- 
ance of the evidence given. If the evidence is very unim- 
portant, and the imputation on the witness’ character very 
serious, the question ought not to be asked. A witness, for 
instance, who proves the posting of a letter or the entry of 
some unimportant item, ought not to be asked questions, the 
answers to which might blast his reputation. With a view 
to such considerations as these, it is further provided that 
the Court may infer from the witness’ refusal to answer that 
the answer, if given, would be unfavourable to him, but 
that it is not bound to do so. 


In no case ought such a question to be asked, unless the 
person asking it has some reasonable grounds for supposing 
the imputation, which it conveys, to be true. Barristers, 
attorneys and other professional persons offending against 
this rule are liable to be reported to the High Court or other 
authority to which they are subordinate. 


109. The Court has also the power of forbidding ques- 
Indecent or 008 which it regards as indecent or scan- 
scandalous ques. alous, unless they relate to facts in issue or 
tions. are indispensable to the proof or disproof of 
Secs. 151—152, facts in issue. Questions also that appear 
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to be intended to insult or annoy, or which are couched in a 
needlessly offensive form, may be forbidden. 


110. It is obvious that questions asked merely to dis- 
credit a witness introduce matter altogether 
Answers to foreign to the enquiry, and that, if contro- 
questions as to versy about the matter so introduced were 
Seer er cctad, allowed, the Court would be occupied with 
Sec. 153. deciding not the merits of the case but the 
merits of the witnesses, and that thus any 
suit might be indefinitely protracted. Itis, therefore, pro- 
vided that, whenever a witness has answered a question 
asked merely for the purpose of discrediting him, no evi- 
dence shall be given in the case to contradict his answer : 
the only remedy, if he answers falsely, is to prosecute him 
afterwards for giving false evidence. ‘lo this rule, however, 
there are two exceptions, allowed perhaps, because they 
are matters which admit of clear and easy proof. If a wit- 
ness is asked whether he has been previously convicted and 
denies it, the previous conviction may be proved: and if he 
is asked about and denies any fact tending to impeach his 
impartiality, as ‘‘are you not the plaintiff’s brother?” or 
‘‘have you not received a bribe from the defendant,” the 
fact impeaching his impartiality may be proved. 


111. Besides being asked questions tending to discredit, 

@ witness may be discredited by the evidence 

Evidence to of other persons to the effect that (1), they 

oc a wit- from their knowledge of the witness believe 

Sec. .155. him to be unworthy of credit; (2), that the 

witness has been bribed or has accepted the 

offer of a bribe; (3), that he has on former occasions made 

statements inconsistent with his present evidence; and (4), 

in prosecutions for rape or attempts to rape in which the 

prosecutrix 1s a witness, that she was of generally immoral 

character. Any of the above facts may be proved by the 

party cross-examining a witness, and, with the consent of 
the Court, by the party who calls him. 


112. Here, again, precautions are taken to prevent the 
Court going into irrelevant controversy by 

Restrictionsto the following rule. Where a witness states 
. Epa that he believes another, to be unworthy of 
Seo. 156. credit, he may not, in his examination-in- 
chief, be asked his reasons for so believing : 


but in cross-examination he may be asked for his reasons, 
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and his answers to such questions cannot be contradicted, 
though, of course, they may render him subsequently liable 
to a prosecution for giving false evidence. It is clear thay 
but for some such rule there might be a pitched battle fought 
over the character of every witness, and that suits would be 
simply interminable. 


118. Next, follow provisions for corroborating a witness 
by asking him about circumstances, other 
than those to which he speaks, which he 
observed about the same time or place. 
Another mode of corroboration is by proving a former state- 
ment to the same effect as the witness’ present evidence, 
made by the witness (1), either at or about the time when 
the fact, to which he speaks, took place; or (2), before any 
competent legal authority. 


Oorroboration. 
Secs. 156-157. 


114. . There are, as we have seen, some cases in which, 
under the provisions of this Act, a person’s 
Relevantstate- statement becomes relevant.* Wherever 
ments may be this is the case, it is obviously right that the 
ee °F statement should, as far as possible, be sub- 
Sec. 158. mitted to every test to which oral testimony 
is submitted. It is provided, accordingly, 
in Section 158 that in every case in which, under section 
thirty-two or thirty-three of the Act, a statement is made 
relevant, the statement may be corroborated or contradicted, 
or the credit of the person, who made it, may be impeached 
or confirmed by any evidence which would have been admis- 
gible against that person, had he been called, in cross-exa- 
mination. Take for instance, the case of an entry in a 
deceased trader’s books: any former entry or statement, 
corroborative or contradictory, or any fact, tending to show 
that the person making it was untrustworthy or partial, 
which might have been proved if he had been cross-exa- 
mined, may be proved for the purpose of increasing or 
diminishing the importance to be attached to the entry. 


115. Sometimes a witness needs to refresh his memory 
as to the facts about which he speaks. This 
sasingay he may do by referring to any writing made 
Secs. 159—160, by himself at the time of the transaction to 
which it refers, or so soon after as that his 

memory was still fresh; or even to a document made by 


Refreshing 


Bee ante paras. 42 and 48. 
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another person but read by the witness and known by him 
to be correct while his memory was still fresh. A witness 
may also, for the purpose of refreshing his memory, refer to 
a copy of any document, to which he might refer, if it were 
produced, provided that good cause for the non-production 
of the original be shown. He may also testify to facts stated 
in any document, to which he might refer to refresh his 
memory, though he has no specific recollection of them, if 
he is sure that they were correctly recorded. Any paper 
used to refresh the memory must be produced and shown to 
the opposite party, who may, if he pleases, cross-examine 
upon if. 


116. It sometimes occurs that a witness is summoned to 

produce a document, which he has a right 

Witness sum- to refuse to produce, or which would, if 

Fenech aa produced, be inadmissible as evidence. In 

bring itte Courts this case he must, notwithstanding any 

Sec. 162. objection that there may be to its production 

or admissibility, bring it to Court, and the 

Court will decide as to whether he is bound to produce it, 

and as to whether it is admissible. In order to decide on 

its admissibility the Court may, unless it be a document of 
State, inspect it, or take evidence about it. 


117. We have seen* that previous notice to produce a 
document isin some cases necessary in order 
Documentcall. to make secondary evidence of its contents 
ed for and in- admissible in case of its non-production. 
spected must be ‘This notice to produce may affect the posi- 
giveninevidence ,. on : ‘ 
if required. tion of the party giving it. If he gives 
Seo. 163. notice to produce, and at the trial calls for 
the document and inspects it, he is bound to 
put it in as evidence if the other party requiresit. The law 
will not allow him to compel its production, and see its con- 
tents, and then make use of it or not, according as it 


strengthens or impairs his cause. 


Another provision, grounded on the same 

_ ...... ... principle of fair play, is that a person refus- 
cument cannot 10g to produce a document, which he had 
afterwards put it notice to produce, cannot afterwards, except 
" ari ® —_ with consent of the. opposite party or by 
as order of the Court, himself use it as evidence. 





* See ante paras. 70 and 71, 


INTRODUCTION. 63 


118. We come next to the Judge’s power to ask ques- 
tions. It frequently happens that the parties 
Judge’s power dy not, in their questions, elicit all the facts 
eee necessary to a sound view of the merits of 
the case. A plaintiff may have some weak point in his case 
which he is afraid of betraying and so dexterously avoids, 
or a defendant may fail to perceive the import of some 
answer given and allow it to pass uneriticized: in any such 
case it is highly important that the Judge should be armed 
with full power enabling him to get at the facts. He ma 
accordingly, subject to conditions to be immediately noticed, 
ask any question he pleases, in any form, at any stage of 
the proceedings, about any matter relevant or irrelevant, 
and he may order the production of any document or thing. 
No objection can be taken to any such question or order, nor 
are the parties entitled, without the Court’s permission, to 
cross-examine on the answers given. This general power, 
however, is very closely restricted In the 
Restrictionson first place, the Judgment must be based on 
pac 8 power to elevant facts, and those relevant facts must 
questions. 

- have been duly proved: next, the Judge 
cannot compel a witness to answer any question, or to pro- 
duce any document which he would be entitled to refuse to 
answer or produce at the instance of the opposite party ; nor 
may the Judge ask any of the questions as to credit which 
would be improper if asked by the adverse party; nor can 
he dispense with primary evidence of a document unless the 
facts of the case show that secondary evidence is admissible. 


A Judge, accordingly, cannot, by the exercise of the 
powers conferred by this section, import into the decision of 
the case any fact which is not relevant under the Act, nor 
can he in any case dispense with the prescribed mode of 
proof, or ask questions to credit, except such as would be 
permitted if asked by the parties. Thus restricted, the 
power of asking questions is of obvious utility in a country 
like India, where, in the vast majority of cases, no advocate 
is employed, but the Judge has to make out the truth as best 
he can from the confused, inaccurate and often intentionally 
false accounts of ignorant, excited and mendacious witnesses. 


119. The Act concludes with repeating the provision of 
— Act II of 1855 to the effect that the impro- 
proper ad- . . ° ° ; 
mission or exclu. PF admission or rejection of evidence is not 
ofevidence. ground -for a reversal of the judgment or for 
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a new trial of the case, if the Court considers that, inde- 
pendently of the evidence improperly admitted, there was 
evidence enough to justify the decision, or that, if the 
rejected evidence had been admitted, it ought not to have 
varied the decision. When, therefore, an appeal is grounded 
on the improper exclusion or admission of evidence, the 
appellant must be prepared to show, not only that there has 
been an improper admission or exclusion, but that a miscar- 
riage of justice has been thereby occasioned. 


THE 


INDIAN EVIDENCE ACT. 


No. | OF 1872. 


(RECEIVED THE ASSENT OF HIS EXCELLENCY THE GOVERNOR-GENERAL 
ON THE 15TH MaRcH 1872.) 


Amended by Act XVIII of 1872, 29th August 1872. 


Wuereas it is expedient to consolidate, define and 
amend the Law of Evidence; It is 


er hereby enacted as follows :— 


PAET L 
RELEVANCY OF FACTS. 


CHAPTER I. 
PRELIMINARY. 


1. This Act may becalled ‘** The 
Short, —-Tadian Hvidence Act, 1872 2 
It extends to the whole of British India, and 
applies to all judicial proceedings in or 
before any Court, including Courts 
Martial,” but not to affidavits presented to any Court 
or Officer, nor to proceedings before an arbitrator ; 


Extent. 


Sicicausement and it shall come into force on the 
of Act. first day of September 1872. 
INTote. 


(1) The law of Evidence is lex fori.—Evidence is one of those 
matters which are governed by the law of the country in which the 
proceeding takes place, and not by that of the country where the 
contract sued upon was made, or the cause of action arose. This 
principle of law was thus laid down by Lord Brougham; “ The law 
of Evidence is the lex fori which governs the Courts. Whether a 

a 
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witness is competent or not: whether a certain matter requires to be 
proved by writing or not: whether certain evidence proves a certain 
fact or not: that is to be determined by the law of the country where 
the question arises, where the remedy is sought to be enforced, and 
where the Court sits to enforce it.”’—Batn v. Whitehaven and Furness 
Junction Railway Company, 3 H. L. C., 1. 

(2) The Evidence Act is not included in the list of Acts declared by 
Aét XV of 1874 to be in force throughout the whole of British India 
“except the Scheduled Districts,’ and is therefore in force in every 
part of British India alike. 

(3) “Court” is defined by Section 3. 

(4) “Courts Martial.’—This provision is overridden by Section 
124 of the Army Discipline and Regulation Act, 1879, which provides 
that “a Court Martial under this Act shall not as respect the con- 
duct of its proceedings, or the reception or rejection of evidence, 
or as respects any other matter or thing whatsoever be subject to the 
provisions of the Indian Evidence Act, 1872, ortoany Act, law or 
ordinance of any legislature whatsoever other than the Parliament of 
the United Kingdom. 

Section 125, however, provides that the rules of evidence to be 
adopted in proceedings before Courts Martial shall be the same as 
those which are followed in Civil Courts: and no person shall be 
required to answer any question or produce any document which he 
could not be required to answer or produce in similar proceedings 
before a Civil Court. 


Rapeal aren: 2. On and from that day the fol- 
actments. lowing laws shall be repealed :— 

(1) All rules of evidence not contained in any 
Statute, Act or Regulation in force im any part of 
British India 


(2) All such rules, laws and regulations as have 
acquired the force of law under the twenty-fifth 
section of ‘The Indian Councils’ Act, 1861,’ in so 
far as they relate to any matter herein provided 
for ;® and 


(3) The enactments mentioned in the schedule 
hereto, to the extent specified in the third column 
of the said schedule. 


But nothing herein contained shall be deemed to 
affect any provision of any Statute, Act or Regula- 
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tion in force in any part of British India and not 
hereby expressly repealed. 


Note. 


(1) Repeal of non-statutory rules.—This has the effect of 
repealing the whole of the English Common Law on the subject 
of evidence so far as it was in force in British India. The decisions 
of the English Courts on points of evidence are accordingly no bind- 
ing effect in Indian Courts, and can be referred to only for the purpose 
of explaining or illustrating the meaning of the present Act where this 
Act contains provisions similar to the rules of evidence in force in 
England. 

The Hindu and Mahummadan Laws abound in rules of evidence, 
as, e.g, to the number of witnesses requisite to prove particular mat- 
ters, the exclusion of certain witnesses, and the presumption to be 
raised in certain cases. These rules do not appear to have been 
among those portions of the existing law of the country which the 
British Power retained in force on assuming the administration of 
Government. At any rate since the commencement of the present 
century the Courts have not considered themselves in any way bound 
by them. All doubt on the subject was removed by this section. 

(2) Bepeal of rules, &c., under ‘The Indian Councils’ Act,’ Sec- 
tion 25.—Clause (2) refers to various rules as to evidence issued by the 
Government in ‘‘ Non-Regulation”’ Provinces previous to the Indian 
Councils’ Act, 1861, 24 & 25 Vic. c.67, and which became law by 
virtue of Section 25 of that enactment. In the Punjab, for instance, 
there was aspecial rule as to the production of a day-book and ledger 
for proof of book-debts. Other provisions of a like nature were in force 
in other non-Regulation Provinces. 


3. In this Act the following words and expres- 
sions are used in the following senses, 
Interpretation- ] ° ; 
alatiae: unless a contrary intention appears 
from the context :— 


“Court” includes all Judges and Magistrates, and 


ere all persons, except arbitrators, legally 
authorized to take evidence. 
aot,” ‘* Fact”? means and includes— 


(1) anything state of things, or relation of things, 
capable of being perceived by the senses ;(2) 


(2) any mental condition of which any person is 
conscious. 
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Illustrations. 


(a) That there are certain objects arranged in a certain order ina 
certain place, is a fact. 

(5) That a man heard or saw something is a fact. 

(c) That a man said certain words is a fact. 

(d@) That a man holds a certain opinion, has a certain intention, 
acts in good faith or fraudulently, or uses a particular word in a par- 
ticular sense, or is or was at a specified time conscious of a particular 
sensation, is a fact. 

(e) That a man has a certain reputation is a fact. 


One fact is said to be relevant to another when 
the one is connected with the other in 
any of the ways referred to in the pro- 
visions of this Act relating to the relevancy of facts. 

The expression “ Facts in issue” 
means and includes— 

any fact from which, either by itself or in connec- 
tion with other facts, the existence, non-existence, 
nature, or extent ofany right, liability, or disability, 
asserted or denied in any suit or proceeding, neces- 
sarily follows. 

Explanation.— Whenever, under the provisions of 
the law for the time being in force relating to Civil 
Procedure, any Court records an issue of fact, the 
fact to be asserted or denied in the answer to such 
issue, is a fact in issue. 

Illustrations. 
A is accused of the murder of B. 
At his trial the following facts may be in issue :— 
That A caused B’s death ; 
That A intended to cause B’s death. 
That A had received grave and sudden provocation from B; 
That A, at the time of doing the act which caused B’s death, was 
by reason of unsoundness of mind, incapable of knowing its 
nature. 


‘“’ Relevant.’’ 


“ Pacis in issue.” 


* Document” means any matter expressed or de- 
scribed upon any substance by means 

“Document.” of letters, figures, or marks, or by 
more than one of those means, intend- 
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ed to be used, or which may be used, for the purpose 
of recording that matter. 


Illustrations. 
A writing is a document. 
Words printed, lithographed or photographed are documents. 
A map or plan is a document. 
An inscription on a metal plate or stone is a document. 
A caricature is a document. 


“ Evidence.” ‘© Wvidence”’ means and includes—®” 


(1) all statements which the Court permits or 
requires to be made before it by witnesses, in rela- 
tion to matters of fact under inquiry : 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of 
the Court ; 


such documents are called documentary evidence. 
A. fact is said to be proved when, after consider- 
ing the matters before it, the Court 
either believes it to exist, or considers 
its existence so probable that a prudent man ought, 
under the circumstances of the particular case, to 
act upon the supposition that it exists. 

A. fact is said to be disproved when, after consi- 
dering the matters before it, the Court 
either believes that it does not exist, 
or considers its non-existence so probable that a 
prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it 
does not exist. 


 Proved.”’ 


‘* Disproved.”’ 


A fact is said not to be proved when 
it is neither proved nor disproved. 


Note. 

(1) “Court.”—The provisions of the Act, therefore, will apply to 
Commissions to take evidence under the Civil Procedure Code, or 
under the Code of Criminal Procedure, but not to examinations of 
witnesses by the Police, nor, for the reasons stated in note (4) to 
Section 1, to proceedings before Courts Martial. 


“‘ Not proved,” 
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A Sub-Registrar is a “ Court’? within the meaning of this sec- 
tion.—Jn the matter of the Petition of Sardhari Lal, 13 B. L. R, 
App-, Pp. 40. 

(2) “ Fact”—-is often understood as denoting some event which 
occurred or something which was done as opposed to something said 
or some opinion or feeling of mind or body. This is not the sense 
in which it is used inthe Act. Statements, feelings, opinions and 
states of mind are just as much “ facts’ as any other circumstance 
of which, through the medium of the senses or by our own self-con- 
sciousness, we become aware; and all, if they comply with the 
requirements of the Act as to relevancy, are equally admissible for 
the purpose of proving or disproving the matter to which they relate. 


(3) Relevant.—The various ways in which one fact may be so 
related to another as to be relevant to it, are described in Chapter 
II, Sections 5—55. 

(4) “Facts in issue’—are facts out of which some legal right, 
liability or disability, involved in the enquiry, necessarily arises, and 
upon which, accordingly, a decision must be arrived at. Supposing 
the enquiry to be whether A is entitled to succeed to B’s property as 
his son, the fact of A being B’s son, the facts of B’s death and the 
existence of B’s property, would then be facts in issue, because out of 
them A’s right of succession necessarily arises. Supposing the 
enquiry to be whether A is liable to punishment for having murdered 
B, the fact of B having been killed by A, the fact of A’s motives and 
intentions at the time, the fact that he did it in self-defence, or, by 
accident, or intentionally, would all be facts in issue because out of 
them, taken conjointly with one another, would arise A’s liability to 
punishment. Other facts, bearing on, or connected with these facts 
in issue in any of the manners pointed out in Chapter II, but not 
necessarily giving rise to A’s liability, would be relevant facts. 


(5) “Evidence’—as thus technically defined, does not include 
the whole material of the Judge’s belief; for instance, a Magistrate 
or Session Judge may question the prisoner, and the prisoner’s 
answers to the Magistrate may be used against him; but they are 
not ‘evidence’ under this definition as not being made by a witness. 
Where, however, the answers of an accused person are used against 
him, as they may be, in another trial, the record of them would be 
strictly ‘ evidence’? as being a “document produced for the inspec- 
tion of the Court.”? So also would be the examination of the accused 
before the Committing Magistrate when given in evidence at the 
Sessions trial. Where one of several accused persons makes a con- 
fession involving himself and some of the co-accused, it may be taken 
into consideration as against the person so involved; see post, Sec- 
tion 30. Such statements are excluded from the definition of evidence 
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probably to mark the smaller degree of credibility, as a general rule, 
attaching to them. Another important ingredient of belief, which 
does not fall within the definition of ‘evidence’ is the Judge’s own 
observation of the witness’ demeanor and appearance. It has been 
objected that the Act omits reference toa third class of evidence, 
vis., the evidence of things actually produced for the ocular inspection 
of the Court. Provision is, however, made for this matter in the last 
clause of Section 60, where it is enacted that, wherever oral evidence 
is given about the existence or condition of a materal thing other than 
a document, the Court may, if it thinks fit, require the production of 
such material thing for its inspection. The reason for the omission 
of things so produced, as a distinct class, is that they cannot form 
part of the facts of the case except by means of oral evidence, and so 
properly fall under it. 

A Judge must proceed upon facts proved, not upon his own know- 
ledge of particular facts. If he wishes to import such knowledge 
into the case, he must give evidence as a witness. Such knowledge, 
the Judicial Committee have observed would, if properly tested, pro- 
bably turn out to depend on mere hearsay or rumour and to be inad- 
missible. Havo Persad v. Sheo Dyal,11 M. 1. A., 213. As to matters 
of which the Court will take judicial notice and which need not 
therefore be proved, see Sections 56—57: as to others which, regard 
being had to the common course of natural events and human con- 
duct, the Court may presume, see Section 114. 


(6) “ Proved.”—Absolute certainty is seldom to be had in the 
affairs of life, and we are frequently obliged to act on degrees of pro- 
bability which fall very far short of it indeed. Practical good sense 
and prudence consist mainly in judging aright whether in each par- 
ticular case the degree of probability is so high as to justify one in 
regarding it as certainty and acting accordingly. A merchant receives 
intelligence that some firm is solvent, or that the rate of exchange will 
vary, or that some change in the tariff will be introduced : a General 
gets some information about the movements or resources of the enemy : 
the success of either will depend on his judging soundly and well 
when he ought to act on the assumption that what he hears is true, or 
when prudence bids him assume it to be false: if he waited for abso- 
lute certainty, he would never act at all. In like manner all thata 
Judge need look for is such a high degree of probability that a prudent 
man, in any other transaction where the consequences of mistake 
were equally important, would act on the assumption that the thing 
was true. The section is so worded as to provide for two conditions 
of mind, first, that in which a man feels absolutely certain of a fact, 
in other words “ believes it to exist ;? and, secondly, that in which, 
though he may not feel absolutely certain of a fact, he thinks it so 
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extremely probable that a prudent man would, under the circum- 
stances, act on the assumption of its existence. 

A distinction has sometimes been drawn between the probative 
effects of evidence in civil and in criminal cases, and the doctrine has 
been laid down that a fact may be regarded as proved for civil pur- 
poses, though the evidence would not sustain it for the purpose of a 
criminal conviction. ‘ There is,’”’ says Mr. Best, (§ 95) “a strong 
and marked difference as to the effect of evidence in civil and criminal 
proceedings. In the former, a mere preponderance of probability, 
due regard being had to the burden of proof, is sufficient base of 
decision; but in the latter, especially when the offence charged 
amounts to treason or felony, a much higher degree of assurance is 
required. The serious consequences of an erroneous condemnation 
both to the accused and society, the immeasurably greater evils which 
flow from it than from an erroneous acquittal, have induced the laws 
of every wise and civilized nation to lay down the principle, though 
often lost sight of in practice, that the persuasion of guilt ought to 
amount toa moral certainty or, as an eminent Judge, still living, 
expressed it, ‘such a moral certainty as convinces the minds of the 
tribunal, as reasonable men, beyond all reasonable doubt.’ 

The true ground of the distinction between civil and criminal pro- 
ceedings in this respect appears to be that in civil proceedings the 
Court must decide for one party or another, and may consequently 
have to declare one party’s right on what it feels to be very inade- 
quate grounds: but in criminal cases it is no question of balancing 
conflicting rights, but of deciding whether the facts raise a strong 
enough probability of the prisoner’s guilt to justify his punishment. 
The present section lays down the rule that the probability in civil 
and criminal cases alike must be such that a prudent man ought, 
under the circumstances of the case, to act on the supposition of the 
thing being true. 


4. Whenever it is provided by this Act that the 
Court may presume a fact,it may either 
regard such fact as proved, unless 
and until it is disproved, or may call for proof of it. 
Whenever it is directed by this Act that the 
Court shall presume a fact, it shall 
regard such fact as proved, unless 
and until it is disproved. 
When one fact is declared by this Act to be con- 
clusive proof of another, the Court 
shall on proof of the one fact regard 


“ May presume.” 


‘Shall presume.” 


‘** Conclusive 
? 
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the other as proved, and shall not allow evidence to 
be given for the purpose of disproving it. 


IN ote. 

Distinction between presumptions of fact and presumptions 
of law abolished.—The effect of this section is to ‘do awayfwith the 
distinction known to English law between presumptions of fact and 
presumptions of law: presumptions of fact being those natural infer- 
ences which our experience of the world around us leads us to draw from 
certain facts: presumptions of law being certain artificial inferences 
which, either from their recognized probability, or for some other cause, 
the law directs to be drawn from certain facts. The matter was further 
complicated by the recognition in English Text Books of a third 
class, mixed presumptions of law and fact, cases in which the pre- 
sumption was partly natural and partly artificial, Under the pre- 
sent Act these distinctions are got rid of, and all presumptions are 
made to fall under one or other of the three classes mentioned in the 
present section. 

“May presume.”—The first and by far the largest class includes 
all those natural inferences which the “common course of natural 
events, human conduct and private and public business”’ suggest to 
us, Our experience of the world, for instance, leads us to infer that 
a man, who is in possession of stolen goods shortly after the theft 
and can give no account of them, either is the thief or has received 
them knowing them to be stolen: our knowledge of the regularity 
with which public business proceeds leads us to infer that an official 
act has been regularly performed: our knowledge of human nature 
leads us to infer that a man, who does not answer a question, could 
not answer it in a manner favourable to himself. Such inferences 
are formed, not by virtue of any law, but by the spontaneous opera- 
tion of the reasoning faculty: all that the law does for them is to 
recognize the propriety of their being so drawn, if the Judge think 
fit. The Court may presume them, 7.e., may either draw the infer- 
ence, which the facts suggest, at once, and call on the opposite party 
to disprove it, or may refuse to draw the inference and call for proof 
of it, independent of the facts by which the inference was suggested. 
Thus, in the case of a man found in possession of stolen goods shortly 
after the theft and unable to account for his possession, the Court 
may either presume the guilt of the accused and throw upon him the 
onus of proving his innocence; or it may refuse to presume his guilt 
and may throw upon the prosecution the burthen of proving it. 

Besides these natural presumptions there are several instances of 
presumptions as to documents dealt with in Sections 86—88, and 9o 
in which the Court is, in like manner, empowered to throw the burthen 
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of proof on which party it pleases, to presume a fact or to call for 
proof of it, as it thinks best. 

“Shall presume.”—The next class is of those cases in which the 
Court shall presume a fact. Here no option is left to the Court, but 
it is bound to take the fact as proved until evidence is given to dis- 
prove it, and the party interested in disproving it must produce such 
evidence if he can. Presumptions of this sort are mostly provided 
either (1) where from the nature of the case the truth of the thing 
presumed is in a high degree probable, as, for instance, the genuine- 
ness of a document purporting to be the Gazette of India, or of a duly 
signed record of evidence; or else (2) when it is the policy of the law 
to assume certain things until they are disproved, as, for instance, 
that a document, called for and not produced, was duly stamped, 
attested, and executed (Section 89), or that circumstances bringing 
an offence within the exceptions to the Indian Penal Code do not 
exist. (Section 105.) 

“Conclusive proof.”—The third class is of those cases in which one 
fact is “* conclusive proof” of another. An artificial probative effect 
is given by the law to certain facts, and no evidence is allowed to be 
produced with a view of combating that effect. These cases generally 
occur where it is against the policy of Government, or the interests 
of society, that a matter should be further open to dispute. Thus 
Judgments of certain Courts are conclusive proof of the matters stated 
in them (Section 41): a birth during a valid marriage is, with certain 
exceptions, conclusive proof of legitimacy: and a notification in the 
Gazette of India of a cession of British Territory is conclusive proof 
of a valid cession having taken place. (Section 113.) 

So, the filing of a petition by or against a debtor in any Court 
having jurisdiction for the relief of Insolvent Debtors in insolvency or 
bankruptcy in any of Her Majesty’s Dominions, Colonies, or Depen- 
dencies is, for the purposes of the English Bankruptcy Act, 24 and 25 
Vic. c. 134, conclusive proof of an act of bankruptcy committed by 
the debtor at the time of such petition (Section 81). So also Section 
5 of the Foreign Jurisdiction and Extradition Act provides that a 
notification in the Gazette of the exercise of powers or jurisdiction by 
the Governor-General under the Act or of the delegation of such 
powers, shall be conclusive proof of the matters stated in the notifica- 
tion. 

Sometimes a fact may be ‘conclusive proof?’ only in particular 
circumstances. For instance, a Bill of Lading in the hands of a con- 
signee or eridorsee for valuable consideration, representing goods to 
have been shipped, is conclusive evidence of such shipment as against 
the Master or other person signing the same, unless the holder of the 
bill had notice that the goods were not laden, The master or other 
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person signing the bill may exonerate himself by showing that the 
mistake was caused, without any default on his part, and wholly by 
the fraud of the shipper, or holder, or some person under whom the 
holder claims ; Act IX of 1856, Section 3. Where the Bill of Lading 
gives him clear notice that the Master, upon whose signature he is 
supposed to rely, does not admit that the amount mentioned in the 
Bill of Lading was shipped—as where the words “ weight, contents 
and value unknown”’ are inserted—the Bill of Lading is not conclu- 
sive evidence against the Master of the shipment of the goods specified 
in the Billof Lading. W. Nicol & Co. v. Castle, 9 Bom. H.C. Rep., 
21. 

: For instances in which the Court “ may presume,’”’ see Sections 86, 
87, 88, 90 and 114; for instances in which it “ shall presume,” see 
Sections 79—85 : for instances of ‘conclusive proof,’’ see Sections 41, 
112 and 113. The subject of presumptions is dealt with at length in 
the note to Section 114. 
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CHAPTER IU. 
Or tae Revevancy or Facts. 


5. Evidence may be given in any suit or proceed- 
ing of the existence or non-existence 
Evidence may eke 
be given of facts Of every fact in issue and of such other 
in issue and rele- facts as are hereinafter declared to be 
vant facts. (1) 
relevant, and of no others. 


Explanation.—This section shall not enable any 
person to give evidence of a fact which he is disen- 
titled to prove by any provision of the law for the 
time being in force relating to Civil Procedure. 


Illustrations. 

(2) Ais tried for the murder of B by beating him with a club 
with the intention of causing his death. 

At A’s trial the following facts are in issue— 
A’s beating B with the club; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(5) A suitor does not bring with him, and have in readiness for 
production at the first hearing of the case, a bond on which he relies. 
This section does not enable him to produce the bond or prove its 
contents at a subsequent stage of the proceedings, otherwise than in 
accordance with the conditions prescribed by the Code of Civil 
Procedure. 
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Note. 

(1) Evidence may be given of facts in issue and relevant 
facts only.— Relevant facts having been defined in Section 3 as 
facts connected with one another in any of the ways referred to in 
the provisions of the Act as to relevancy, the present chapter sets out 
the ways in which facts must be connected with each other in order to 
be relevant; and this section lays down a general rule as to the 
admissibility of evidence by enacting that evidence may be given of 
(a) facts in issue, and (6) facts declared to be relevant, and of no 
others. As to the meaning of “ fact in issue’? see Section 3. Each 
of the facts mentioned in Illustration (a) being facts in issue, 
inasmuch as, taken together, they establish the liability of A to be 
convicted of murder (see Section 3), evidence of them may be given. 

The remaining sections of the chapter give illustrations of relevant 
facts. The permission to give evidence of relevant facts accorded in 
this section must be taken subject to the restrictions provided in Part 
II as to Proof. For instance, an oral contract between two parties 
might be relevant under this chapter, but evidence of it might be exclud- 
ed by Section 91 by the fact of the contract having been reduced 
to writing, or by the fact of the agreement being one required by 
law to be in writing. So, again, a contemporaneous oral modification 
of a written contract might be relevant under this chapter, but it would 
be excluded by Section 92. In like manner evidence of relevant facts 
might be excluded by the rules as to estoppel in Chapter 8, or by the 
rules imposing silence on various classes of persons contained in 
Sections 121—127. 

There are some facts besides those mentioned in the chapter of 
which evidence may be given. The word ‘hereinafter’ in the first 
paragraph, must be read as including not only this Chapter 5—55, 
but Sections 145, 146, 148, 153, 155, 156, 157, 158. 

(2) Provisions of Code of Civil Procedure unaffected.—See Act 
XII of 1882, Sections 59, 60, 62, 63, 131, as to original hearings, and 
568 as to appeals. 


6. Facts which, though not in issue, are so con- 
nected with a fact in issue as to form 

Relevancy of part of the same transaction, are rele- 
pat of mame Vant, whether they occurred at the 
transaction. same time and place or at different 


times and places. 


Illustrations. 
(a) A is accused of the murder of Bby beating him. Whatever was 
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said or done by A or B or the bystanders at the beating, or so shortly 
before or after it as to form part of the transaction, is a relevant fact. 

(6) Ais accused of waging war against the Queen by taking part 
in an armed insurrection in which property is destroyed, troops are 
attacked, and gaols are broken open. The occurrence of these facts 
is relevant, as forming part of the general transaction, though A may 
not have been present at all of them. 

(c) A-sues B for a libel contained in a letter forming part of a 
correspondence. Letters between the parties relating to the subject 
out of which the libel arose, and forming part of the correspondence 
in which it is contained, are relevant facts, though they do not contain 
the libel itself. 

(@) The question is whether certain goods ordered from B were 
delivered to A. The goods were delivered to several intermediate 
persons successively. Each delivery is a relevant fact. 


Facts forming part of the same transaction.—These are facts 
which are described in the Text Books as being part of the “ ves 
geste.’ The rule as given by Sir James Stephen, is that every 
fact which is a part of the same “‘transaction”’ is relevant: and a 
‘*transaction”’ is defined as ‘‘a group of facts so connected together 
as to be referred to by a single legal name, as a crime, a contract, 
a wrong, or any other subject of inquiring which may be in issue’’— 
Digest, Art. 3. The expression ‘form part of the same transaction’ 
is somewhat vague and is intended to throw on the Judge the task of 
deciding whether the facts to be proved and the facts in issue are so 
closely and immediately connected with each other as practically to 
constitute a single group, each part of which must be considered in 
order to understand the rest. 

This vagueness corresponds toa similar uncertainty in English Law: 
‘* Whether any particular fact,’’ says Sir J. Stephen, “is or is not 
‘part of the same transaction as the facts in issue is a question of 
‘law upon which no principle has been stated by authority and on 
“‘ which single Judges have given different decisions.” This is illus- 
trated by the curious fact that there was a difference of opinion 
between Cockburn, C. J. and Mr. Pitt Taylor in a case in which 
the question was whether A cut B’s throat, or whether B cut it herself, 
and it was proposed to give in evidence a statement made by B, when 
running out of the room immediately after her throat was cut. The 
statement was not allowed by the Chief Justice to be proved, Mr. 
Pitt Taylor maintained that that its exclusion was wrong. The state- 
ment would clearly be relevant under Section 32 of the present Act. 

Contemporaneous statements are often, of course, “facts forming 
part of the transaction’’ to which they relate; and might with equal 
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propriety be shown to be relevant under this section, or Section 8, 9, 
or 14. Thus, in Lord George Gordon’s trial for treason, it became 
necessary to enquire whether certain proceedings, in which a riotous 
mob was headed by the accused, amounted to the offence; and the 
cries of the mob were admitted as evidence against him. So, in 
O’Connell’s Trial, where the accused were charged with summoning 
monster meetings for an illegal purpose, papers publicly sold at the 
meetings, and banners paraded were received in evidence of their 
objects, though no evidence was given connecting the accused with the 
sale or with the persons selling.—Zay2., § 387. 

So, again, where the buyer bought of the sellers stating that he 
bought for G. & Co., and as to his trustworthiness referred the ven- 
dors to B; and in a suit the question arose whether the buyer bought 
on his own behalf or on account of G. & Co., the Court of Exchequer 
held that a letter from the sellers to their agent, directing him to 
make enquiries of B concerning the buyer and stating that they (the 
sellers) had sold the goods on account of G. & Co., was admissible, 
as part of the “ ves geste’’ between the buyer and the sellers, to prove 
that the sellers had sold on the credit of G. & Co., and not on that of 
the buyer. Milne v. Leisler, 31 L. J., Ex., 257. Such a letter might be 
shown to be relevant, according tothe present Act, under this section, 
or Section 8, 9, or 14, or under Section 21. Sometimes acts may ‘ form 
part of the same transaction’ though they occur at distant places or 
different times ; when, for instance, a man committed three burglaries 
in one night, and stole a shirt in one place and left it in another, 
evidence of all these burglaries was admitted, on the ground that “if 
several and distinct offences do so intermix and blend themselves with 
each other, the detail of the party’s whole conduct must be pursued.”’ 
Per Lord Ellenborough, C. J., in R. v. Whorley, 2 Leach, 983, 985. 

Illustration (a2) shows that the admissibility of statements of by- 
standers will depend, not, as is the general rule in English law, on 
the question whether the party, against whom the evidence is given, 
was present when the statement was made; but on the question 
whether the statement was made so shortly before or after the trans- 
action as to form part of it. The mere fact of the accused not being 
present would not be ground for its exclusion. Sometimes such state- 
ments are the best possible evidence. Suppose, for instance, that the 
question is whether A committed a murder at a particular house and 
time: a number of men are sitting in a room, one of them, B, looks 
out of the window, and says, “there goes A;” immediately after- 
wards screams are heard, the men rush out, and find the murdered 
person’s corpse and the murderer fled. B’s statement would be 
relevant as part of the transaction. It would also be admissible 
under Section 157 by way of corroborating B’s evidence. 
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A statement by a man, who has been run over by another, made 
immediately after the accident has been admitted in England as part 
of the ves geste. R. v. Foster, 1 C. & P., 325. 

On the principle of this rule it has been held that, where from the con- 
tiguity of two places it may be presumed that rights claimed over them 
by a person were created by the same transaction, the nature or extent 
of the right in one of the places is relevant for the purpose of showing 
its nature or extent in another. Thus when the question is whether A, 
the owner of one side of a river, owns the entire bed of it, or only half 
the bed at a particular spot, the fact that he owns the entire bed a 
little lower down is relevant. ones v. Willtams,2 M. & W., 326. 
So in order to prove the right of the Lord of the Manor to a slip of 
land by the roadside, his ownership of the slip of land in other parts 
of the same road is relevant. Digest, Art. 3. Illustrations (d) and (e). 


”. Facts which are the occasion, cause, or effect, 
immediate or otherwise, of relevant 

Facts which are ee . 
occasion, cause, facts, or facts in issue, or which con- 
or effect of facts gtitute the state of things under which 
they happened, or which afforded an 
opportunity for their occurrence or transaction, are 


relevant. 
Illustrations. 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it, or mentioned the 
fact that he had it, to third persons, are relevant. 

(6) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place 
where the murder was committed, are relevant facts. 

(c) The question is, whether A poisoned B. 


The state of B’s health before the symptoms ascribed to poison, and 
habits of A, known to B, which afforded an opportunity for the 
administration of poison, are relevant facts. 


INote. 


Facts which are the occasion, cause, or effect of facts in 
isaue.—Every fact is connected with numberless other facts by ties 
more or less close, and it may often be difficult for a Judge to say 
whether a fact can or cannot be properly said to “ form part of atrans- 
action”? within the meaning of Section 6. Section 7 meets this diffi- 
culty by embracing a larger area of facts. Leaving the transaction 
itself, it provides for the admission of several classes of facts, which, 
though not, possibly, forming part of the transaction, are yet connected 
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with it in particular modes, and so are relevant when the transaction 
itself is under enquiry. These modes of connection are (1), as being 
the occasion or cause of a fact ; (2), as being its effect; (3), as giving 
opportunity for its occurrence ; (4), as constituting the state of things 
under which it happened. They are in truth different aspects of cau- 
sation, and the reason for the admission of facts of this nature is that, 
if you want to decide whether a thing occurred or not, almost the first 
natural step is to see whether there were facts at hand calculated to 
produce or afford opportunity for its occurrence, or facts which its 
occurrence was calculated to produce. In order, moreover, properly 
to appreciate a fact it is necessary to know the state of things in which 
it occurred. For all these points the present section provides. 

Illustration (@) is an instance of facts relevant as giving occasion or 
opportunity : (4) of facts constituting an effect : (c) of facts constitut- 
ing the state of things under which an alleged fact happened. 

In the trial of Captain Donnellan for poisoning Sir Theodosius 
Boughton with distilled laurel water, it was proved that Sir Theo- 
dosius was ill at the time of a trifling complaint for which he was 
taking medicine; that laurel leaves were to be had in the garden ; 
that the accused frequently practised distillation in a room which he 
kept locked up: that Sir Theodosius used to lock up the phials con- 
taining his medicine in an inner room; and that, having on one occa- 
sion forgotten to take it, he was recommended by Donnellan to leave 
it in an outer room; that Donnellan had an interest in Sir Theo- 
dosius’ death, and took opportunities of falsely representing his 
health to be far worse than it really was. All these would be rele- 
vant facts under this and the following section.—Benth. Rationale 


Evid., vii, 19. 


8. Any fact is relevant which 
Motive, prepa- ‘ ; 
ration,and pre. Shows or constitutes a motive or pre- 
vious or subse- aration for any fact in issue or rele- 
quent conduct. 
vant fact. 


The conduct of any party, or of any agent to 
any party, to any suit or proceeding in reference to 
such suit or proceeding, or in reference to any~fact 
in issue therein or relevant thereto and the conduct 
of any person an offence against whom is the sub- 
ject of any proceeding, is relevant, if such conduct 
influences or is influenced hy any fact in issue or 
relevant fact, and whether it was previous or subse- 
quent thereto. 
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Explanation 1.—The word *‘ conduct”’ in this sec- 
tion does not include statements, unless those state- 
ments accompany and explain acts other than state- 
ments: but this explanation 1s not to affect the rele- 
vancy of statements under any other section of this 


Explanation 2.—When the conduct of any person 
is relevant, any statement made to him or in his 
presence and hearing, which affects such conduct, is 
relevant.() 

iilustrations, 

(a) Ais tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered 
C, and that B had tried to extort money from A by threatening to 
make his knowledge public, are relevant. 

(6) A sues B upon a bond for the payment of money. B denies 
the making of the bond. 

The fact that, at the time when the bond was alleged to be made, 
B required money fur a particular purpose, is relevant. 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured peison similar to 
that which was administered to B, is relevant. 

(d) The question is whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made 
inquiry into matters to which the provisions of the alleged will 
relate, that he consulted vakils in reference to making the will, and 
that he caused drafts of other wills to be prepared, of which he did 
not approve, are relevant. 

(e) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged 
crime, A provided evidence which would tend to give to the facts of 
the case an appearance favourable to himself, or that he destroyed or 
concealed evidence, or prevented the presence or procured the absence 
of persons who might have been witnesses, or suborned persons to 
give false evidence respecting it, are relevant. 

(f) The question is, whether A robbed B. 


The facts that, after B was robbed, C said in A’s presence—‘the 
police are coming to look for the man who robbed B,’—and that 
immediately afterwards A ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to 
C in A’s presence and hearing—‘I advise you not to trust A, for he 

, 11 
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owes B 10,000 rupees,’—and that A went away without making any 
answer, are relevant facts. 

(th) The question is, whether A committed a crime. 

The faét that A absconded after receiving a letter warning him 
that enquiry was being made for the criminal, and the contents of 
the fetter, are relevant. 

(?) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he 
absconded, or was in possession of property or the proceeds of pro- 
perty acquired by the crime, or attempted to conceal things which 
were or might have been used in committing it, are relevant. 

(7) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint 
relating to the crime, the circumstances, under which and the terms 
in which the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had 
been ravished is not relevant as conduct under this section, though 
it may be relevant 

as a dying declaration under section thirty-two, clause (1), or 
_ as corroborative evidence under section one hundred and fifty- 
seven. 

(k) The question is, whether A was robbed. 


The fact that, soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and the terms 
in which, the complaint was made, are relevant. 


The fact that he said he had been robbed without making any 
complaint is not relevant as conduct under this section, though it 
may be relevant 


as a dying declaration under section thirty-two, clause (1), or 
as corroborative evidence under section one hundred and fifty-seven. 


Note. 


(1) Motive, preparation, and conduct.—This section is an 
amplification of the preceding one. In the consideration of the 
cause or occasion of a fact, or the state of things under which it 
happened, nothing can be more material than to know whether any 
person had an interest in its happening, or took any measures cal- 
culated to bring it about. Thus motive and preparation become of 
the utmost importance. If A is found murdered, the fact that B had 
astrong motive for wishing A dead is, so far as it goes, a piece of 
evidence against B. So, if Ais poisoned with arsenic, the fact that 
B, shortly before, procured arsenic, or rade arrangements by which 
he would have access to A’s food, points, in a measure, to B being 
the poisoner, and would be a relevant fact at his trial. 
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Of the Illustrations, (2) and (4) show motive; (c) and (d) prepara- 
tion ; (e) and (7) show conduct of a party to the proceeding in refer- 
ence thereto; (7) (g) and (hk) are specimens of statements made to 
or in the hearing of a person, whose conduct is relevant, influencing 
such conduct; (7) and (#) are specimens of statements accompany: 
ing and explaining the conduct of a person an offence against whom 
is being enqnired into. The absence of the accused at the time 
when a complaint is made against him in cases coming within I]lus- 
tration (&), does not affect the relevancy of such complaint and there- 
fore does not exclude it. Reg. v. Macdonald, 10 B. L. R, App. 2. 
The statement becomes relevant under this section as accompanying 
and explaining the conduct of the party in making a complaint. By 
English law the details of the statement in such cases can be elicited 
only in cross-examination.—7Zayl., § 519. This restriction will not 
apply to proceedings regulated by the present Act. 


An act may often be relevant as showing motive or preparation 
though it is entirely distinct from the transaction under enquiry: for 
instance, where an action on a policy of insurance, effected by a person 
on his own life, was defended on the ground that he had no interest 
in the policy, the fact that, previous to the insurance, the deceased had 
consulted another person about effecting a policy on his own life was 
admitted. Shilling v. The Accidental Death Company, 4 Jur. N.S., 
244; such a fact would be relevant under the present section. 


(2) Statements accompanying and explaining acts.—Express 
provision is made for statements of various kinds; under Section 
10, statements by conspirators; Section 14, Illustrations (%) (2) (m) 
statements showing state of mind or body; Sections 17—31, admis- 
sions; Sections 32—-38, various statements by deceased persons and 
others ; former statements of witnesses, Sections 155 and 157. The 
present section admits statements only so far as they accompany and 
explain acts. Thus in (7) if a woman goes and makes a complaint 
to her parents or other person of having been raped, the fact of such 
a complaint having been made is relevant under this section, and so 
is what she said in so complaining. Her mere statement of having 
been ravished, apart from the act of making a complaint would, so 
far as the present section is concerned, be inadmissible; but it 
would probably be relevant under one or other of the provisions just 
mentioned, [Illustration d, to section 9 gives a case of a statement by 
C which is given as evidence of his motives and so of B’s conduct with 
regard to those motives. 


(3) Statements affecting conduct.—The provision contained in 
Explanation 2 lets in an important class of statements, those, namely, 
made to or in the presence of a party whose conduct is in question, 
and which can be shown in any way to affect such conduct. The 
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Hilustrations given in (/) (g) and (%) show how important such state- 
ments may be in throwing light upon a person’s motives, intention, 
good faith, &c. Silence is under certain circumstances tantamount 
to assent. Thus, where a Judge at a trial made a proposal as to the 
course of proceedings, in the presence of counsel who raised no objec- 
tion, it was held not open to counsel subsequently to question the 
propriety of the course to which he had impliedly given his assent; 
Morrish v. Murvey, 13 M. and W., 52: so, “if a client be present in 
Court and stand by and see his solicitor enter into terms of an agree- 
ment, he is not at liberty afterwards to repudiate it.’ Per Sir J. 
Romilly, M. R., in Swinfen v. Swinfen, 24 Beav., 549 559. Care 
must, however, be taken not to apply the doctrine that ‘“* He who 
keeps silence, consents’’ too freely, or to infer that because a man 
does not choose, on a particular occasion, to deny the truth of a thing, 
he is to be taken as tmpliedly admitting it. A more correct state- 
ment of the rule to be applied to such cases is “‘ Qui tacet non utique 
fatetur, sed tamen verum est ewm non negare.’’ ‘There is, it is true, 
the fact that the person has not denied the statement, but there may 
be excellent reasons for his refraining from so doing. A statement 
may be a mere impertinence and best rebuked by silence; and espe- 
cially when the observations are not addressed to a man himself, but 
are merely made in his presence, he is under no obligation to take 
any notice of them. This is still more the case when the statement is 
made not by a person interested in the proceedings but by a mere 
stranger. In such case it may naturally be left uncontradicted, and 
a Judge would be acting very rashly who inferred acquiescence from 
silence. Again statements may be made in a man’s presence to 
which from the circumstances of the case he has no opportunity of 
replying, and as to which, therefore, no inference ean be drawn from 
his silence, eg., depositions in Court. In the same way statements 
to a man by letter may often be shown to affect his conduct and may 
be most useful in explaining it: but here again great caution is neces- 
sary in drawing any inference from his silence. ‘ What is said toa 
man before his face,’’ observed Lord Tenterden in Fairlie v. Denton, 
“he is in some degree called on to contradict, if he does not acquiesce 
in it; but the not answering a letter is quite different; and it is too 
much to say, that a man, by omitting to answer a letter at all events, 
admits the truth of the statements that letter contains.”’— Zayl., § 735. 

But the statements whether oral or written must be shown “to 
affect the conduct”’ of the person to whom they are made, and, there- 
fore, mere statements to a person, which cannot be shown to be in 
any way connected with or to bear upon his conduct, would be 
tnadmissible. This point was much discussed in the well known 
ase of Wright v. Doe d. Tatham, 7 A. and E., 313, where the question 
was as to the: sanity of a testator at the time of making his will and 
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as to the admissibility of certain letters addressed to the testator 
but not shown to have been acted upon by him, as evidence of his 
sanity. “In order to determine that question,” said Tindal, C. J., 
(page 400) “I conceive all that was said, written, or done by the tes- 
tator himself at any time during such period was the most direct and 
the best evidence to ascertain the state of his undef&tanding ; and that 
the next in degree, because intimately connected with it, would be all 
that was said to him, written to him, and done to him during the same 
period, by his friends and others who had access to him, provided 
always, that what was so said, written, or done to him by others, ts 
shown to have come to his actual knowledge ; but I consider this condi- 
tion to be indispensable as to the admissibility of this second class of 
evidence; for, as to what was sazd by others but not heard by theparty 
whose understanding is the subject-matter of enquiry, or written by 
others, but which never reached him, or done by others but never 
known by him to have been done, it appears to me that such speaking 
or such writing, or such acting, can amount to no more than an ea- 
pression of the opinion of the speaker, or the writer, or the actor, and 
that such opinion, not having been given upon oath, and not being 
subject to cross-examination as to the grounds upon which it was ori- 
ginally formed or continued, cannot, on that account, be deemed 
admissible in evidence.”? In Explanation 2 of the present section the 
words “statement made to him’? would, of course, include letters 
addressed to a person and shown to havecome to his knowledge. The 
relevancy of such letters would depend upon whether they could 
be shown in any way to be such as to affect his conduct. 


In Sir J, Stephen’s Digest, Art. 8, declares the relevancy of state- 
ments made in a person’s presence and hearing ‘ by which his con- 
duct is likely to have been affected ;”? and this is no doubt the more 
correct expression ; as sometimes as, e.g. in Illustration (g) the point 
is that a person’s conduct is mot affected, in other words, that he 
allows a statement to go uncontradicted. 


9. Facts necessary to explain or introduce™ a fact 

in issue or relevant fact, or which sup- 

tocsplin orn. portor rebutan inference®) suggested 

produce relevant by a fact in issue or relevant fact, or 

which establish the identity of any 

thing or person whose identity is relevant, or fix the 

time or place at which any fact in issue or relevant 

fact happened, or which show the relation of parties 

by whom any such fact was transacted, are relevant 
in 80 far as they are necessary for that purpose. 
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Iilustvations. 


(a) The question is whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged 
will may be relevant facts. 

(5) A sues B fgr a libel imputing disgraceful conduct to A. B 
affirms that the we alleged to be libellous is true. 

The position and relations of the parties at the time when the libel was 
published may be relevant facts as introductory to the facts in issue. 

The'‘particulars of a dispute between A and B about a matter uncon- 


nected with the alieged libel are irrelevant, though the fact that there 
was a dispute may be relevant if it affected the relations between A 


and B. 

(c) Ais accused of a crime. 

The fact that, soon after the commission of the crime, A absconded 
from his house, is relevant, under section eight, as conduct subsequent 
to and affected by facts in issue. 

The fact that, at the time when he left home, he had sudden and 
urgent business at the place to which he went, is relevant as tending 
to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, except 
in so far as they are necessary to show that the business was sudden 
and urgent. 

(z2) A-sues B for inducing C to break a contract of service made 
by him with A. C, on leaving A’s service, says to A—‘ I am leaving 
you because B has made me a better offer.” This statement is a rele- 
vant fact as explanatory of C’s conduct, which is relevant as a fact in 
issue. 

(e) A, accused of theft, 1s seen to give the stolen property to B, 
who is seen to give it to A’s wife. B says, as he delivers it—‘ A says 
you are to hide this.’ B’s statement is relevant as explanatory of a 
fact which is part of the transaction. 

(f) Ais tried for ariot and is proved to have marched at the head 
of amob. The cries of the mob are relevant as explanatory of the 
nature of the transaction. 


(1) Facts explanatory of relevant facts.—Having, in the 
previous sections, disposed of facts which are relevant as, having 
in one way or other caused a fact relevant or in issue, or constituted 
the state of things under which it occurred, we now come to facts 
which are relevant either (1) as explaining or introducing a fact rele- 
vant or in issue, of which Illustrations are given in (a) (5) (d) (e) and 
(f); or, (2) as supporting or rebutting an inference suggested by any 
such fact, as in I]lustration (c) where evidence may be given of facts 
to rebut the inference suggested by A’s sudden departure; or (3) to 


sxc. 10.} BELEVANCY OF FACTS. 87 


establish the identity of any person, or fo fix the time or place at which 
anything happened, when these points are relevant or in issue : or 
(4) to show the relation of the parties. As sections 7 and 8 provided 
for facts causative of a fact relevant or in issue, this section may be 
said generally to provide for facts explanatory of any such fact. 
It will be observed that, if a statement can be shown to be thus 
explanatory, it is admissible, perfectly irrespective of whether the 
person against whom it is given heard it or was present when it was 
made, ‘Thus, in Illustrations (d) (e) and (7) the person affected may 
have been perfectly unconscious of the statement: none the less is it 
admissible against him as explanatory of a fact in issue or relevant. 


It has been objected that “ to allow such statements tobe relevant, 
without some proof of authority given by the parties to be affected, 
to those making the statements, is to introduce a dangerous innova- 
tion, whereby persons may suffer in life, person or property, by state- 
ments put into their mouths from behind their backs: a principle 
which the Law of Evidence has hitherto eschewed.”” Whether this is 
a dangerous innovation is a matter of opinion: the framers of the 
Act apparently thought otherwise. They may have considered that, 
though such statements might weigh heavily against a man on some 
occasions, they might weigh strongly in his favor on others, and that, 
if evidence of a fact is to be given at all, it is desirable that what was 
said about it at the time of its occurrence should be proved as well as 
the other parts of the transaction. At any rate there is no question 
as to their admissibility under the present section. 


(2) Facts which support or rebut an inference suggested by 
relevant facts.—It is frequently of the utmost importance to get rid 
of inferences which the facts of the case, unexplained, legitimately 
suggest, In Illustration (c) it was material, as bearing on A’s inno- 
cence, for him to explain his sudden departure. Circumstances often 
so occur as to raise a strong suspicion against a man, and any fact 
which tends to dispel that suspicion is relevant. Thus, in a case 
in which the question was whether A had stolen some chaff from 
B, B gave evidence that the chaff found at A’s house was similar to 
that lost by B, and that in both there was linseed. A was allowed to 
give evidence to explain the presence of linseed in the chaff found 


with him and so rebut the inference suggested by its presence. 
Wright v. Wilcox, 19 L. J., C. P., 333- 


10. Where there is reasonable ground to believe 


achings said or that two or more persons have con- 
one by conspira- 1 ; 
lovin Dferthet, Spired together to commit an offence 


common design, Or an actionable wrong, anything said, 
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dom or written by any one of such persons in refer- 
ence to their common intention, after the time when 
such intention was first entertained by any one of 
them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose 
of proving the existence of the conspiracy as for the 
purpose of showing that any such person was a party 
to it. 
Illustration. 

(a) Reasonable ground exists for believing that A has joined in 
a conspiracy to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of the 
conspiracy, C collected money in Calcutta for a like object, D per- 
suaded persons to join the conspiracy in Bombay, E published writ- 
ings advocating the object in view at Agra, and F transmitted from 
Delhi to G at Cabul the money which C had collected at Calcutta, 
and the contents of a letter written by H giving an account of the 
conspiracy, are each relevant, both to prove the existence of the 
conspiracy, and to prove A’s complicity in it, although he may have 
been ignorant of all of them, and although the persons by whom they 
were done were strangers to him, and although they may have taken 
place before he joined the conspiracy or after he left it. 


Note. 

Things said or done by a conspirator in reference to common 
design.—The provisions of this section are considerably wider 
than the English law. Not only are statements made by one con- 
spirator in furtherance of the common design relevant as against 
the other conspirators; but anything said, done or written by any 
conspirator 7m veference to the common design is relevant against 
any other person who is reasonably believed to have joined in the 
conspiracy, although such thing may have been said, written or done 
before he joined the conspiracy, or after he left it. A mere narrative 
of the plot would be admissible; and so would papers, written by 
one of the conspirators about the plot, although such papers may not 
have been in existence when the accused was taken into custody. 
In England only statements of conspirators 7m furtherance of the 
common design can be proved, and important evidence is often shut 
out; thus a letter written by a conspirator to a friend, giving an account 
of his own share in the conspiracy but not intended to further the com- 
mon object, has been excluded. &. v. Hardy, 24.8. T., 451—3. 

In another case on the trial of A and B for conspiring to cause 
imported goods to be carried away without payment of duty, with 
intent to defraud the revenue, it was’ proposed to use as evidence 
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against B, the counterfoil of A’s cheque-book, which purported to 
show that part of the duty, of which the customs had been defrauded, 
had been paid to B. This was excluded as not being an act done in 
pursuance of the conspiracy, but a mere statement of the result of the 
conspiracy. FR. v. Blake, 6 Q. B., N.S., 126. Such evidence would 
be admissible under the present section. The statement, however, 
must refer specifically to the common design, and not merely to the 
subjects with which the design may be remotely connected. Thus, 
‘Sin the case of Algernon Sidney, a treatise containing speculative 
republican doctrines, which not only was unpublished and uncon- 
neéted with the treasonable practices of which he was accused, but 
which appeared to have been composed several years before the trial, 
was under the auspices of Judge Jefferies, admitted in evidence, but 
subsequent times have regarded this trial as a judicial murder, and 
such proof would assuredly be rejected at the present day.’’—TZuyl, 
§ 533. The present section removes any doubt, if any could exist, of 
the inadmissibility of such evidence. 

There can be no doubt that the section was intended to extend 
the ruleof English law. It contains an express provision as to time, 
viz., that the thing to be proved must have been said, done or written 
after the time when the intention of the conspiracy was first enter- 
tained by one of the conspirators: and an express provision as to 
the nature of the thing, viz., that it must have been said, done or 
written 12 reference to the common intention. So long as the pro- 
posed piece of evidence fulfils these two requirements the language 
of the section renders it admissible, and an exclusion of evidence 
with reference to the fact of the conspiracy having ceased would 
appear to be a tradition of English law, for which the present Act 
contains no sanction. So far as the reason of the thing is concerned, 
the advantage seems to lie with the Indian enactment. Five men, 
for instance, conspire to commit a burglary, the burglary is commit- 
ted—the stolen property is disposed of and the proceeds deposited in 
a bank. Each of the burglars on getting home, confesses to the com- 
mission of the offence and names his companions—is it reasonable or 
unreasonable to exclude such evidence ? 

The section extends also to persons who have conspired to commit 
an actionable wrong, and, therefore, the statements of one co-tres- 
passer, if there is a reasonable ground for believing a conspiracy to 
commit trespass to have existed, are admissible against the other 
co-trespassers. So, too, in an action for false imprisonment, the 
declarations of a co-defendant showing personal malice, have been 
admitted in the English Courts, as evidence against the other 
defendants, though made in their absence, and several weeks after 
the act complained of.—TZayl., § 534. 

It is to be observed that in order to bring the section into operation 
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there must be, in the first place, reasonable ground to believe in the 
existence of the conspiracy. That being shown, any of the facts men- 
tioned in the section are relevant, as well to prove the existence of the 
conspiracy, as to implicate each of the conspirators. If there was 

14 facie evidence that two or more persons were acting in concert to 
a common end, or if, supposing concert not to be directly proved, their 
acts so dove-tailed into and supplemented each other as to produce a 
particular result not likely to be produced without a previous design, 
this would, I imagine, be reasonable ground for believing in the 
existence of a conspiracy within the meaning of the section. By the 
last paragraph of Section 136 it is in the discretion of the Court to call 
for evidence of their being reasonable grounds for believing in the 
existence of the conspiracy in the first instance, or to allow of the alleged 
acts or statements of the alleged conspirators being first proved. 

As to things done by a conspirator with reference to the common 
design, it is often necessary to prove the acts of one person in order to 
explain the conduct or intention of another with whom he is acting 
jointly. Thus, where A and B went together to a shop and A tendered 
a counterfeit coin, evidence of B having a number of counterfeit coins, 
wrapped up in a paper, on her person, was admitted to show a guilty 
knowledge on the part of A, though no counterfeit coin had been found 
on A. R.v. Skerritt, 2 C. & P., 427. 


When facts not : 
Stherwiee x61 6: 11. Facts not otherwise relevant 
vant become rele- are relevant— 
want. 


(1) if they are inconsistent with any fact in issue 
or relevant fact ; 


(2) if by themselves or in connection with other 
facts they make the existence or non-existence of 
any fact in issue or relevant fact highly probable or 
improbable. 

Illustvations, 

(a) The question is, whether A committed a crime at Calcutta on 
a certain day. 

The fact that on that day A was at Lahore, is relevant. 

The fact that near the time when the crime was committed, A was 
at a distance from the place where it was committed, which would 
render it highly improbable, though not impossible, that he committed 
it, is relevant. 

(6) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been com- 
mitted either by A, B, C or D. Every fact which shows that the 
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crime could have been committed by noone else and that it was not 
committed by either B, C or D, is relevant, 


Note: 


Relevancy of Inconsistent facts.—This section is of importance 
to the party whose object it is to disprove some fact which is assert- 
ed by the opposite side. There may be facts which have no con- 
nection with an alleged circumstance, except that they show it to 
be impossible or so highly improbable as to justify the inference that 
it never occurred. Of this an alibi is the most familiar instance. 
There may, on the other hand, be facts which though not forming 
part of the transaction, yet make the fact of its having occurred a 
matter of certainty. A warder, for instance, is locked up with five 
prisoners in a jail. He is found murdered. The facts that there was 
no one else in the jail, that no one could have got in, that three of the five 
prisoners were chained up in cells, and a 4th was lying paralyzed in bed, 
are relevant as proving that the murder was committed by the 5th pri- 
soner. Such facts might, with equal propriety, be proved under Section 
7, aS constituting the state of things under which a fact, in issue or 
relevant, occurred, or as having afforded an occasion for its occurrence. 

“ Inconsistent.”—“ Highly probable or improbable.”——Care must 
be taken not to give this section an improperly wide scope by a too 
liberal interpretation of the words “ inconsistent’? and “highly pro. 
bable or improbable.’ Otherwise the section might seem to contain 
in itself and to supersede all the other provisions of the Act as to 
relevancy. The Illustrations show that the inconsistency referred to 
means a physical impossibility of the co-existence of two facts, as 
that a man should be in two places at the same time or within an 
interval of time too short to allow of his transit by any known means 
of locomotion from one to the other: by “ highly improbable’’ is meant 
something, which, though not absolutely impossible, is next door to it. 
A man might be at such a distance from the scene of an offence as to 
make it, though not physically impossible, yet in the highest degree 
improbable that he could have been present at its occurrence : the fact 
that he was at such a distance would be a material consideration in 
forming an opinion as to whether he committed it, and would be rele- 
vant. Under this section evidence might be given of the sort of incon- 
sistencies which are so frequently the means of exposing a false 
story. Bentham instances the case of the Comte de Morangids, where 
the question was whether asum of money 300,000 francs had been 
received by the Count; this money was alleged to have been carried, 
in a particular manner and within a specified time, to his house. 
Evidence of facts showing it to be physically impossible that the 
money should be so carried was admitted, and would have been 
relevant under this section. 
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The section is certainly not, in my opinion, intended to apply to 
such rules of probability as that which infers that a man has com- 
mitted one offence because there is reason to believe that he has 
committed another of a like nature. The extent to which character 
or previous indications of character by means of a conviction are 
relevant is defined in Section 54. In R. v. Purbhudas Amba- 
vam, 11 Bom. H.C. Rep., 90, bundles of documents found in the 
houses of four of the accused, and alleged to be forgeries, or inchoate 
forgeries, were admitted in evidence to prove that the prisoners had 
forged the particular document with the forging of which they were 
charged. On appeal the High Court of Bombay held that this 
evidence had been improperly admitted, West, J., observing (p. 91), 
that “ Section 11 of the Evidence Act is, no doubt, expressed in terms 
so extensive that any fact which can, by a chain of ratiocination, be 
brought into connexion with another, so as to have a bearing upon a 
point in issue, may possibly be held to be relevant within its meaning. 
But the connexions of human affairs are so infinitely various and so 
far reaching, that thus to take this section in its widest admissible 
sense, would be to complicate every trial with a mass of collateral 
inquiries limited only by the patience and the means of the parties...... 
That such an extensive meaning was not in the mind of the Legisla- 
ture, seems to be shown by several indications in the Act itself. The 
illustrations to Section 11 do not go beyond familiar cases in the 
English Law of Evidence...... There must always be room for the 
exercise of discretion when the relevancy of testimony rests upon its 
effect towards making the affirmative or negative of a proposition 
‘highly probable ;’ and with any reasonable use of this discretion, the 
Court ought not to interfere, but it appears to me to be as illegal now, 
as before the Evidence Act was passed, to admit evidence of crime A 
in order to prove the cognate but unconnected crime B.”’ See also 
Griffits v. Payne, 11 A. & E., 131. 

The correctness of this view is demonstrated by restrictions pror 
vided in Section 54 as to proof of previous bad character. It is not 
of another crime, but only of a previous conviction that evidence can 
be given in order to help to prove a man’s guilt. 


12. In suits in which damages are 
In suits for : ‘ . 
damages, facts Claimed, any fact which will enable 
tending to enable the Court to determine the amount of 
mine amount are Gamages which ought to be awarded 
meievant: is relevant. 


Facts affecting damages are relevant.—<As to character as affect- 
ing damages, see Section 55. 
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In actions for defamation, other libellous expressions by the defend- 
ant, whether used before or after the commencement of the suit, are 
admissible to prove malice and so enhance damages. On the other 
hand, evidence of circumstances justifying the defendant’s conduct, 
and showing that he acted bond fide and without malicious intention, 
would be relevant. 


So, also, in mitigation of damages, the defendant may show facts 
tending to disprove malice, as e.g., that rumours of the fact asserted 
were prevalent in the neighbourhood, Richards v. Richards, 2 M.& R., 
5573 or that the statement was copied from another paper. Saunders 
v. Mills, 6 Bing., 213. 

Doubts have been expressed as to whether, according to English 
law, the defendant may, in such cases, show, in mitigation of damages, 
that the plaintiff, at the time of the publication of the libel, labored 
under a general suspicion of having committed the act imputed to 
him. Mr. Taylor discusses the question and points out in favor 
of the admissibility of such evidence that, when a man demands 
damages for injury done to his general reputation, he ought to be 
prepared to show that he has a reputation to be injured, and, there- 
fore, to rebut evidence of his general bad character. The weight of 
English authorities is in favor of the admissibility of the evidence, and 
under the present section and section fifty-five, it would, it is appre- 
hended, be admissible, 


So, also, in actions for assault, the provocation offered by the 
plaintiff would be relevant: in the case of actions against Rail- 
way Companies for injuries received, the position and circumstances 
and earnings of the plaintiff, the precautions taken by the Com- 
‘pany, and the contributory negligence, if any, of the plaintiff; and 
in suits for breach of contract, all facts showing the amount of loss 
occasioned to the plaintiff by the breach. See Contract Act, 1872, 
Section 73. 


In an action for seduction the defendant cannot beasked “ how rich 
are you?”’ This is not relevant. ‘ The true measure of damages is 
the amount of compensation to be paid to the plaintiff for the injury 
he has sustained by the seduction of his daughter, and in an action 
of tort it should be immaterial, as Lord Mansfield said, whether the 
damages come out of a deep pocket or not. Per Blackburn, J., in 
Hodsoll v. Taylor, L. R., 9 Q. B., 79, at page 82. 


In an action for breach of promise of marriage, on the other hand, 
the plaintiff may give evidence of the defendant’s station in life and 
his means, to show the loss she has sustained. The defendant may 
prove that his relations disapproved of the match, /rving v. Greenwood, 
1 C. & P., 350, or the conduct or character of the plaintiff, Zeeds v. 
Cook, 4 Esp., 256, in reduction of damages, see Section 55. 
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Facts relevant 193, Where the question is as to 
when right of the existence of any right or custom, 


custom is in ‘ 
question. the following facts are relevant :— 


(a) <Any transaction by which the right or cus- 
tom in question was created, claimed, modified, 
recognized, asserted, or denied, or which was incon- 
sistent with its existence. 


(0) Particular instances in which the right or 
custom was claimed, recognized, or exercised, or in 
which its exercise was disputed, asserted, or departed 
from. 

Iilustration. 

The question is, whether A has a right to a fishery. A deed con- 
ferring the fishery on A’s ancestors, a mortgage of the fishery by A’s 
father, a subsequent grant of the fishery by A’s father, irreconcileable 
with the mortgage, particular instances in which A’s father exercised 
the right, or in which the exercise of the right was stopped by A’s 
neighbours, are relevant facts. 


Note. 

Purport of the Section—Some differences of opinion have been 
expressed in the Courts as to the purport of this section. In Sir James 
Stephen’s Digest it is expanded into 2 articles, 5 and 6; the former 
of which deals with rights of property, and the latter with customs : 
article 5 provides that where there is a question as to the existence of 
any right of or over property, ‘‘ every fact which constitutes the title 
of the person claiming the right”? is relevant. In like manner the 
present section must, I consider, be read as providing for proof of 
every transaction which goes to “ constitute a man’s title,”’ z.e., every 
transaction, oral or written, by means of which the property has 
ultimately come into his hands. In the next place every transaction, 
oral or written, which would go to modify or destroy the right, or 
which is inconsistent with its existence, as for instance, transfers of it 
to other parties, would also be admissible. In England, when the 
question is whether a man owns land, the fact that his ancestor granted 
leases of it is held to be relevant; Doe v. Palman, 3 Q. B., 622— 
626; and the same would appear to be the law under the present 
section. 

The illustration, however, appears to indicate that it is with what are 
known as “incorporeal rights”? that the section is primarily dealing : 
and this view has been adopted by the Calcutta High Court. See 
Guygu Lal v. Futteh Lal, L. R. 6 Cal. 171. The Judges have differed 
as to whether a former judgment, not between the same parties or those 
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through whom they claim, is admissible as a “ transaction under this 
section.” In the casejust quoted, where the question was whether C 
or D was heir to H, a former judgment in a suit between X and A, 
in which the point had been decided, was held by a majority of the 
Judges not to be admissible. The fact that Section 42 specially pro- 
vides for the admission of judgments, not inter partes, “when they 
relate to matters of a public nature relevant to the inquiry,’’ favors 
the view that it has not the intention under this section to include 
suits and judgments among the “ transactions’’ with which the section 
deals : and that what is meant is rather such transactions as actually 
create, modify or extinguish the right in question, or in which its actual 
enjoyment either took place or was opposed. The Courts have not, 
however, invariably taken this view of the section. 

In Niyamat Ali v. Guru Das, 2a W.R., 365, Couch, C. J., held that 
previous judgments, not :xter partes, were admissible for the purpose 
of proving the Plaintiff’s z¢zam tenure. 

In Vencatasamt Nayakkan v. Sunkara Subbayan, 2 M.1, the ques- 
tion was as to the existence of a custom of periodical allotment or 
village lands, and a judgment not between the same parties, in which 
the custom was affirmed, was admitted as evidence of the existence 
and validity of the custom. 

See also Naranji Bhikabai v. Dipu Umed, L. R., 3 Bom., 3. 

In England it appears that where antient rights, as e.g., to a fishery, 
are in question, transactions, including not only acts of ownership, 
but legal proceedings such as an ingutsitio post mortem and Bills 
and Answers in Chancery, not between the same parties, have been 
admitted as part of the history of the right. Rogers v. Allan, 1 Camp., 
p. 309. Such cases as these, however, are provided for by Section 42 
of the present Act. 

Connection between right or custom exercised and that to be 
proved,—There will often be a question as to whether the right or 
custom, shown to have been exercised on some particular occasion is 
identical with the right or custom which has to be proved. The cus- 
toms of one manor are not, in England, admissible to prove the customs 
of another; Marquis of Anglesey v. Lord Hatherton, 1 M. & W., 218; 
unless some connection can be shown between them, as, for instance, 
that the manors were originally held under one tenure. So, also, 
where evidence of a right exercised in a particular locality, is given, 
it need not be confined to the precise spot, as to which the enquiry is, 
so long as there is such a common character between the places, as to 
suggest a reasonable inference that the same state of things existed 
ineach. In Foxes v. Williams, 2 M. & W., 326, the question was as 
to a right of ownership, as shown by certain acts of enjoyment, and 
Baron Parke, in daciding that evidence of such acts should be admit- 
ted said, “I am also of opinion that this case ought to go.down to a 
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new trial, because I-think the evidence offered of acts in another part 
of one continuous hedge, and in the whole bed of the river, adjoining 
the plaintiff’s land, was admissible in evidence, on the ground that 
they are such acts as might reasonably lead to the inference that the 
entire hedge and bed of the river, and consequently the part in dispute, 
belonged to the plaintiff. Ownership may be proved by proof of 
possession, and that can be shown only by acts of enjoyment of the 
land itself; but it is impossible, in the nature of things, to confine the 
evidence to the very precise spot on which the alleged trespass may 
have been committed ; evidence may be given of acts done on other 
parts, provided there is such a common character of locality between 
those parts and the spot in question, as would raise a reasonable infer- 
ence in the minds of the jury, that the place in dispute belonged to the 
plaintiff of the other parts did. In ordinary cases, to prove his title 
to a close, the claimant may give in evidence acts of ownership in any 
part of the same inclosure; for the ownership of one part causes a 
reasonable inference that the other belongs to the same person; 
though it by no means follows as a necessary consequence, for dif- 
ferent persons may have balks of land in the same inclosure; but 
this is a fact to be submitted to the jury. So, I apprehend, the same 
rule is applicable to a wood which is not inclosed by any fence: if 
you prove the cutting of timber in one part, I take that to be evidence 
to go to a jury to prove a right in the whole wood, although there be 
no fence, or distinct boundary, surrounding the whole; and the case 
of Stanley v. White, 14 East., 332, I conceive, is to be explained on 
this principle : there was a continuous belt of trees, and acts of owner- 
ship on one part were held to be admissible to prove that the plaintiff 
was the owner of another part, on which the trespass was committed. 
So, I should apply the same reasoning to a continuous hegge ; though 
no doubt the defendant might rebut the inference that the whole 
belonged to the same person, by showing acts of ownership on his 
part along the same fence. It has been said, in the course of the 
argument, that the defendant had no interest to dispute the acts of 
ownership not oppostte to his own land: but the ground on which such 
acts ave admissible is not the acquiescence of any party: they are ad- 
misstble of themselves, proprio vigore, for they tend to prove that he 
who does them ts the owner of the soil; though tf they are done in the 
absence of all persons interested to dispute them, they are of less weight. 
That observation applies only to the effect of the evidence. Applying 
that reasoning to the present case, surely the plaintiff, who claims the 
whole bed of the river, is entitled to show the taking of stones, not only 
on the spot in question, but all along the bed of the river, which he 
claims as being his property; and he has a right to have that submit- 
ted to the jury. The same observation applies to the fence and the 
banks of the river. What weight the jury may attach to it is another 
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question. The principle is the sate as that laid down in Doe v. 
Kemp.’’ 2 Bing. N. C. 102; 2 Scott, 9. : 
Customs must be ancient, invariable, and clearly established.— 
Usage, it has been repeatedly affirmed by the Judicial Committee of 
the Privy Council, will control the written text of the sacred canon. 
‘‘ The remoter sources of the Hindu Law are common to all the dif- 
ferent Schools. The process by which those Schools have been deve- 
loped seems to have been of this kind. Works universally or very 
generally received became the subject of subsequent Commentaries. 
The Commentator put his own gloss on the ancient text, and his 
authority having been received in one and rejected in another part of 
India, Schools with conflicting doctrines arose...... The duty there- 
fore, of an European Judge, who is under the obligation to administer 
Hindu law, is not so much to enquire whether a disputed doctrine is 
fairly deducible from the earliest authorities, as to ascertain whether 
it has been received by the particular School which governs the 
District with which he has to deal, and has there been sanctioned by 
usage. For, under the Hindu system of law, clear proof of usage will 
outweigh the written text of the law.”’ Collector of Madura v. Mootoo 
Ramaiinga Sathupathy, 12 M.1. A. 397, pp. 435, 436. “* A custom 
is a rule which in a particular family or in a particular District, has 
from long usage obtained the force of law. It must be ancient, cer- 
tain, and reasonable, and, being in derogation of the general rules of 
law, must be construed strictly.””> Hurpurshad v. Sheo Dyal, L. R., 
31. A., 259, p. 285. So, again, in a case where the question was as 
to the legal course of descent of a Raj, it was said, ‘“ where a custom 
is proved to exist it supersedes the general law, which, however, still 
regulates all beyond the custom,”’ Nelkisto Deb Burmono v. Beerchun- 
der Thakoongnd others, 12 M.1.A., 523; where, therefore, the custom 
is silent, recourse must he had tothe general principles of Hindu law. 
In Ramalakshmt Ammal v. Sivanantha Perumal Sethurayar, 14M.1. 
A., 570, where the right of succession to an impartible Zamindaree 
was in question, the effect of custom was thus defined: (p. 585). 
** Their Lordships are fully sensible of the importance and justice of 
giving effect to long established usages existing in particular Districts 
and families of India, but it is of the essence of special usages, modi- 
fying the ordinary law of succession that they should be ancient and 
invariable: and it is further essential that they should be established 
to be so by clear and unambiguous evidence. It is only by means of 
such evidence that the Courts can be assured of their existence, and 
that they possess the conditions of antiquity and certainty on which 
alone their legal title to recognition depends.’’ In this case it was 
proposed to give as evidence of a custom a letter of the Collector to 
the Board of Revenue written under the following circumstances 
(p. 587): “In the year 1849, the Board of Revenue, acting as the 
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Court of Wards, desiring ta know which of the two minor sons of the 
Zamindar of Parayur was to succeed him, requested the Collector of 
Tinnevelly and Madura to ascertain the rule of succession, ‘as regards 
sons by different wives ;? and it appears from the Collector’s letter to 
the Secretary of the Board, that the opinions of twenty Zamindars and 
Polygars were collected, copies of which he sent, giving also at the 
same time, an abstract of them in his letter. It seems that the Court 
of Wards acted upon the opinions thus obtained.”” Objections were 
taken to the admission of this letter and the accompanying abstract, 
and the Privy Council agreed with the High Court in considering 
the evidence inadmissible, on the ground that “the best evidence of 
which the subject is capable aught to be produced, or its absence 
reasonably accounted for or explained before secondary or inferior 
evidence is received. There seems no reason in this case why the 
Zamindars or some of them might not have been called as witnesses, 
when, of course, they would have been subject to cross-examination ; 
but not only were none examined, but even their written opinions, as 
they gave them, were not produced.’’ (Jbid., page 588). Under the 
present section the proceeding of the Board in acting on the opinions 
’ collected would, it is submitted, constitute a “ transaction’? or “a 
particular instance” in which the right in question was recognized, and 
so be admissible. The statements of the Zamindars and Polygars 
would have been admissible under Section 32 (4) if their non-produc- 
tion as witnesses had been duly accounted for under the first clause 
of that section. If any of them had been called, their statements 
to the Collector would have been admissible either to corroborate 
(Section 157) or to contradict (Section 145) their evidence. The 
Collector’s letter and the abstract which accompanied it would still 
be inadmissible. 

Judicial recognition of family custom.—For cases in which evi- 
dence of family custom was examined by the Indian Courts and the 
Judicial Committee, see Rany Pudmavati y. Baboo Doolar Sing and 
others, 4 M. I. A., 259, where the evidence was held sufficient to 
establish that a family was governed by the Mythila and not by the 
Bengal law: and Rany Srimuty Dibeah v. Rany Koand Luta and 
others, Ib., 292, in which the question was whether there was evidence 
to show that the family was governed by the Mitacshara and not the 
Dhyabhaga school of law, and the Judicial Committee-decided that 
the evidence was insufficient. In Soovendronath Roy v. Mussamut 
Heeramonee Burmoneah, 12 M.1. A., 81, the question was as to a 
special rule of descent customary in a family which had migrated from 
one part of India to another and carried their own special custom of 
descentwith them. Such a custom, their Lordships observed, (page 91) 
«‘ must have had a legal origin, and have continuance (see Abvaham v, 
Abraham, 9 M. J. A., 242 and 243); and whether the property be 
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ancestral or self-tequired, the custom is capable of attaching and of 
being destroyed, equally ag to beth.” It was further held that where a 
family migrating into Bengal from the N. W. Provinces, came attend- 
ed by their own priests and retainitig theit customs, usages and reli- 
gious observances, the contifiuance of this state of things was to be 
presumed, and the burthen of proof lay upon the person asserting its 
cessation. 

As to the evidence of usage necessary to import a right to in- 
térest urider a contract where it is not expressly received, see Fug- 
gomohun Ghose v. Manickchand, 7M.1.A., 263 and SFuggomohun 
Ghose v. Kaisreechund, 9 M. 1. A., 256. At the first hearing of this 
appeal, Sir J. Coleridge observed as to the evidence necessary to 
establish mercantile usage, “to support such a ground, there needs 
ttot either the antiquity, the uniformity, or the notoriety of custom, 
which in respect of all these becomes a local law. The usage may 
still be in course of growth; it may require evidence for its support in 
each case; but in the result it is enough if if appear to be so well 
known arid acquiesced in, that it may be reasonably presumed to have 
been an ingredient tacitly imported by the parties into their contract,”’ 
7M.1.A., 282. 

In a suit to establish the existence of a family custom, the plaintiffs 
offered in evidence a deed containing a recital that the custom of the 
family was as alleged in the plaint, and a covenant not to do anything 
contrary to it. The deed was executed before action brought by the 
plaintifis, one of whom died after the institution of the suit, and, as 
the plaint alleged, by “a considerable majority’? of the family, but 
the defendant was not a party to it. Macpherson, J., reading Sections 
13 and 32, Cl. 7 together, admitted the recitals “‘ as being a statement 
in writing made by one of the plaintiffs, Shama Churn Mullick, who 
might have been examined as a witness had he not died since the suit 
was instituted.” Having held that the recitals were relevant under 
Section 32, the learned Judge felt bound to admit and admitted the 
deed on behalf of the plaintiffs generally, but held that it was worth 
less, as against a third party, as eviderice of the alleged custom, which 
must be proved aliunde. Hurronath Mullick vy. Nittanund Mullick, 
to B. L. R., 263. 

Criteria of 4 customary law.—‘ The acts of individuals are not 
the foundation of law but the signs of the existence of a common 
idea of law. The acts required for the establishment of customary 
law, ought to be plural, uniform, and constant. They may be judicial 
decisions, but these are not indispensable for its establishment, 
although some have thought otherwise. The authors of the acts must 
have performed thent with the consciousness that they spring from a 
legai necessity.” Thva Chand v. Reeb Ram, 3 Madras H. C. Rep. 
Pp. 50, at page 57. On the subject of family customs, see Chintamun 
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Singh v. Nowlukho Konwari, 1 1. L. R, (Cal.) p. 1535; Razkishen 
Singh v. Ramjoy Surma Mosoomdar, Ibid, 186. In Gopdldyyan v. 
Réshupatiayyan, 7 M. H. C., 250, the Judges point out the direction 
which an enquiry as to customary law should take; vs. ; 

‘4, The evidence should be such as to prove the uniformity and 
continuity of the usage and the conviction of those following tt that 
they were acting in accordance with law, and this conviction must be 
inferred from the evidence. 

*°2,. Evidence of acts of the kind, acquiescence in those acts, their 
publicity, decisions of Courts, or even of panchayats upholding such 
acts, the statements of experienced and competent persons of their 
belief that such acts were legal and valid will all be admissible; but it 
is obvious that, although admissible, evidence of this latter kind will 
be of little weight if unsupported by actual examples of the usage 
asserted.”’ 

Legislative recognitions of custom.—Besides the general rule 
giving effect to custom in British India, there are numerous legislative 
recognitions of its binding force. See Panjab Laws’ Act IV of 1872: 
the Burmah Courts’ Act, of 1875: the Indian Contract Act, 1872, 
Section 1, as to usage or customs of trade: the Madras Civil Courts’ 
Act, 1873, Section 16 (8): the N. W. P. Rent Act, XII of 1881: 
N. W. P. Land Revenue Act, 1873, (Act XIX of 1875), Sections 3, 
25, 26, 28, 47, 67 and 119. 

Period during which the custom has prevailed.—As to the period 
of time during which a custom must be shown in India to have pre- 
vailed in order to be binding, no rule has been laid down by the 
Courts, nor perhaps is it possible to lay downany. The great system 
of customary law which governs the community of Sikhs in the Panjab, 
for instance, is the growth of, comparatively, very recent times. The 
English rule which dates the period of legal memory as far back as the 
reign of Richard I., is, of course, wholly inapplicable. It was observed 
by Grey, C. J., thatin Calcutta, in order to establish a valid custom, it 
should be traced back to the year 1773, when the Supreme Court was 
established: and in the Mofussil to the year 1793, previous to which 
there was no registry of Regulations. An usage for 20 years however, 
he admitted, might raise a presumption, in the absence of direct 
evidence, of a usage existing beyond legal memory. Yugmohun 
Rai v. Srematt Nimu Dasi, Montrion, 596. In like manner it may be 
questioned whether, in societies which have undergone so many shocks 
and vicissitudes as those which compose the British Indian Empire, 
the same rigid rule of continuity can be enforced as the English law 
exacts as to English customs: as to what is “reasonable” ina custom, 
care must be taken to judge of reasonableness from the point of view 
of those among whom the custom is alleged to exist and to the regula- 
tion of whose affairs it is to be applied. 
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14. Facts showing the existence of any state of 

_ mind—guch as intention, knowledge,” 

existeneeof aa, ©6good faith, negligence, rashness, ill- 

of mind, or of will or good-will towards any particu- 

body, or bodily ar person, or showing the existence 
g: ; 

of any state of body or bodily feeling— 

are relevant, when the existence ‘of any such state of 


mind or body or bodily feeling, is in issue or relevant. 


Explanation.—A fact relevant as showing the 
existence of a relevant state of mind must show that 
it exists, not generally, but in reference to the par- 
ticular matter in question. 


Illustrations. 

(a) A is accused of receiving stolen goods knowing them to be 
stolen. It is proved that he was in possession of a particular stolen 
article. 

The fact that at the same time he was in possession of many other 
stolen articles is relevant, as tending to show that he knew each and 
all of the articles of which he was in possession to be stolen. 

(6) A is accused of fraudulently delivering to another person a 
piece of counterfeit coin which, at the time when he delivered it, he 
knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a 
number of other pieces of counterfeit coin, is relevant. 

(c) A-sues B for damage done by a dog of B’s which B knew to be 
ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that 
they had made complaints to B, are relevant. 

(d) The question is whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they could have been transmitted to him by the payee if the 
payee had been a real person, is relevant, as showing that A knew that 
the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation 
intended to harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill-will 
on the part of A towards B, is relevant, as proving A’s intention to 
harm B’s reputation by the particular publication in question. 

The facts that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant, 
as showing that A did not intend to harm the reputation of B. 
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(f) A is sued by B for fraudulently representing to B that C 
was solvent, whereby B, being induced to trust C, who was insolvent, 
suffered loss. 

The fact that, at the time when A represented C to be solvent, C 
was supposed to be solvent by his neighbours and by persons dealing 
with him, is relevant, as showing that A made the representation int 
good faith. 

(g) A is sued by B for the price of work done by B, upon a house 
of which A is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as 
proving that A did, in good faith, make over to C the management 
of the work in question, so that C was in a position to contract with 
B on C’s own account, and not as agent for A. 

(4) A is accused of the dishonest misappropriation of property 
which he had found, and the question is whether, when he appropriated 
it, he believed in good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given 
in the place where A was, is relevant, as showing that A did not in good 
faith believe that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently by C, who had heard of the loss of the property 
and wished to set up a false claim to if, is relevant, as showing that 
the fact that A knew of the notice did not disprove A’s good faith. 

(‘) A is charged with shooting at B with intent to kill him. In 
order to show A’s intent, the fact of A’s having previously shot at B 
may be proved. 

(j) A ischarged with sending threatening letters to B. Threaten- 
ing letters previously sent by A to B may be proved, as showing the 
intention of the letters. 

(k) The question is, whether A has been guilty of cruelty towards 
B, his wife. 

Expressions of their feeling towards each other shortly before or 
after the alleged cruelty, are relevant facts. 

(2) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms, are 
relevant facts. 

(m) The question is, what was the state of A’s health at the time 
when an assurance on his life was effected. 

; Statements made by A as to the state of his health at or near the 
trmé mn question, are relevant facts. 

(1) A sues B for negligence in providing him with a carrtage for 
hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the 
defect of that particular carriage, is relevant. 


> 


sxc. 14.] RELEVANCY OF FACTS. 103 


The fact that B was habitually negligent about the carriages which 
he let to hire, is irrelevant. . 

(0) Ais tried for the murder of B by intentionally shooting him 
dead. 

The fact that A, on other occasions, shot at B is relevant, as show- 
ing his intention to shoot B. 

The fact that A was in the habit of shooting at people with intent 
to murder them, is irrelevant. 

(¢) Ais tried for a crime. 

The fact that he said something indicating an intention to commit 
that particular crime, is relevant. 

The fact that he said something indicating a general disposition to 
commit crimes of that class, is irrelevant. 


Note. 
(1) Facts showing state of mind, body or bodily feeling.—We 


now come to evidence as to states of mind or body, with which this 
and the following section expressly deal, the present section providing 
generally for the subject, and section fifteen providing for the special 
mode of proving a thing to have been intentional by showing that it 
formed one of a series of similar occurrences. 

States of mind, knowledge, intention, and the like, are among the 
most important topics with which judicial enquiries are concerned. In 
criminal cases they are invariably a main consideration; and in civil 
cases they are often highly material, as, for instance, where there 1s 
a question of fraud, malicious intention, or negligence. 

The simplest and most direct mode of proving a state of mind would 
be, of course, the evidence of the person himself stating in Court what 
his mental feelings, at a particular time, were. This evidence is, how- 
ever, for obvious reasons, in many cases untrustworthy, and in other 
cases is not to be had. The state of mind must then be inferred from 
its outward manifestations; these may be either words or deeds. 
The English Law has in several instances given express legislative 
sanction to particular inferences as to a guilty intention. Thus by 
34 & 35 Vic. c. 112, Section 19, it is provided that when a person 
is charged with having knowingly received or having in his possession 
stolen property, the fact that other stolen property was found in his 
possession within the preceding 12 months it shall be relevant to the 
question of whether he knew the property to be stolen: as also is the 
fact that he has within the 5 years immediately preceding been con- 
victed of any offence involving fraud or dishonesty. The Law under 
the present Act is more general. There is no limitation as to the 
period within which the other stolen property must have been found 
in the person’s possession ; and the previous conviction, irrespective 
of date, would in every case be relevant under Section 54. The 
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question in each case must be whether the fact, proposed to be proved, 
really throws light on the person’s state of mind; if it does, the pre- 
sent section appears to render it admissible. Thus, where a person 
was charged with forgery of a Promissory Note and four others with 
abetting him, the fact that 150 other papers, alleged to be forgeries or 
inchoate forgeries, was held by the Bombay High Court to be irrele- 
vant. R. v. Perbhuddas Ambaram and others, 11 Bom., go. The 
exclusion was based on the ground that the Legislature could not have 
intended that a mere suspicion of one crime should be received as 
evidence of another. But as to this it is to be observed that this is 
the case in every instance in which possession of one thing is admitted 
as evidence of a particular intention as to another. A’s guilty 
intention as to one piece of counterfeit coin is inferred from his or his 
companion’s possession of other pieces. It is difficult to see how under 
the present section any piece of evidence, which could fairly be said to 
throw light upon the person’s state of mind, can properly be rejected. 
The first four Illustrations give instances of the mode in which know- 
ledge may be proved : Illustrations (e) to (7) deal with various inten- 
tions, malice, fraud, murder, &c.; (%) shows how persons’ expres- 
sions of feeling towards each other at about any particular time may 
be used to show what those feelings were: and (/) and (m) show the 
same thing in regard to states of body. It will be observed that this 
section gets rid of all technicalities as to the class of cases in which 
evidence, given under it, 1s admissible, or the time within which the 
fact, given as evidence of mental or bodily condition, must have 
occurred: the only point for the Court to consider, in deciding on 
the admissibility of evidence under its provisions, is whether the fact 
can be said to show the existence of the state of mind or body under 
investigation. 

The acts of one person may sometimes serve to indicate another 
person’s state of mind. Thus, in a suit where the question was 
whether the defendant knew at the time of a contract, made with the 
plaintiff, that the plaintiff was insane, evidence of the plaintiff’s con- 
duct on various occasions before and after the contract was held 
admissible for the purpose of showing that the plaintiff’s malady was 
of such a nature as would make itself apparent to the defendant 
at the time of the contract, Beavan v. McDonnell, 23 L. J., (N.S.) 
Ex., 49. Such evidence would be relevant under the present section 
for the purpose of showing that the defendant was not acting in 
good faith. 

(2) The state of mind proved must be particular not gene- 
ral.—Illustrations (7) (0) and (p) have reference to the explanation. 
The meaning is that the state of mind to be proved must be, not 
merely a general tendency or disposition towards conduct of a similar 
description to that in question, but a condition of thought and feeling 
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having distinct, immediate reference to the matter which is under 
enquiry. The fact that a man is generally dishonest, generally mali- 
cious, generally negligent or criminal in his proceedings does not 
bear with sufficient directness on his conduct on any particular occa- 
sion, or as to any particular matter, to make it safe to take it as a 
guide in interpreting his conduct: what is wanted is a fact which will 
throw light on his motives and state of mind with immediate reference 
to that particular occasion or matter. Illustrations (a) and (6) make 
this clear. A man is accused of receiving stolen goods with guilty 
knowledge: if he is merely shown to be generally dishonest, the pro- 
bability of his having been dishonest in this particular transaction is 
perhaps increased, but only in a vague and indefinite way: but if, at 
the time, he is found in possession of a number of other stolen articles, 
this fact throws a distinct light on his knowledge and intentions as to 
the articles of which he is found in possession ; it would be dangerous 
to infer that because a man was generally dishonest, he was dishonest 
in any single case: but it is not dangerous to infer that a man, who 
is found in possession of so articles stolen from different people, came 
by each and all in a dishonest manner. 

Thus where the prisoner was charged with endeavouring to obtain 
an advance upon a ring from a pawnbroker, falsely representing that 
it was a diamond ring, in order to prove the fact of guilty knowledge, 
evidence was admitted to show that two days previous to the transac- 
tion in question, the prisoner had obtained an advance from a pawn- 
broker upon a chain which he falsely represented to be a gold chain, 
and that he tried to obtain from other pawnbrokers advances upon a 
ring which he falsely represented to be a diamond ring. MR. v. 
Francis, L. R., 2 C. C. R., 128. 


15. When there is a question whether an act 
__-was accidental or intentional the fact 
Saucon wine that such act formed part of a series 


ee’ act ve ee of similar occurrences, in each of which 
tit  ~—sthe person doing the act was concern- 


ed, 18 relevant. 


Illustrations. 

(a) <A is accused of burning down his house in order to obtain 
money for which it is insured. 

The facts that A lived in several houses successively, each of which 
he insured, in each of which a fire occurred, and after each of which 
fires A received payment from a different insurance office, are rele- 
vant, as tending to show that the fires were not accidental. 

(5) A is employed to receive money from the debtors of B. It is 


A’s duty to make entries in a book showing the amounts received by 
4A 
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him. He makes an entry showing that on a particular occasion he 
received less than he really did receive. 
The question is, whether this false entry was accidental orintentional. 
The facts that other entries made by A in the same book are false, 
and that the false entry is in each case in favor of A, are relevant. 
(c) Aisaccused of fraudulently delivering to B a counterfeit rupee. 
The question is, whether the delivery of the rupee was accidental. 
The facts that soon before or soon after the delivery to B, A deli- 
vered counterfeit rupees to C, D, and E, are relevant, as showing that 
the delivery to A was not accidental. 


Note. 

Facts bearing on question whether an act was accidental or in- 
tentional.—This section is merely an application of the rule laid down 
in the preceding one. The facts admitted are facts tending to show 
intention. The present rule is somewhat more general than the English 
law onthesubject. 34 & 35 Vic. c. 112, Section 19 (see Note 1 to Sec- 
tion 14) has provided for the case of stolen property and the rule has long 
been recognized in cases of counterfeiting, forgery, and altering of 
counterfeitcoin. The English rule is, however, subject to the restriction 
that, though on an indictment for uttering a forged note, other utter- 
ings of forged notes may be proved, evidence cannot be given as to what 
the prisoner said or did at the time with respect to such other utterings ; 
‘for these are collateral facts too remote for any reasonable presumption 
of guilt to be founded upon them, and such as the prisoner cannot by any 
possibility be prepared tocontradict.”’—Tayl., § 322. Under the present 
Act, as the other utterings are relevant facts, statements accompanying 
and explaining such facts would be relevant under Section 8, or Section 9, 

Evidence of a fact forming one of a series has been admitted in 
England in cases in which it goes far to disprove accident even where 
it forms the subject of a separate indictment. Thus, where four indict- 
ments were preferred against a woman on a charge of having poisoned 
her husband and two of her sons and of having attempted to poison a 
third, on the trial of the first of the indictments only, evidence that 
arsenic had been taken by the three sons shortly after their father’s 
death, that all parties when ill exhibited the same symptoms, and that 
the woman lived in the house and prepared the meals, was admitted, 
though the indictment dealt with the husband’s death only, for the 
purpose of showing that his death was caused by taking arsenic and 
was not accidental. &. v. Geering, 18 L. J. (N.S.) M.C.,, 215. 


16. When there is a question whether a particular 
. act was done, the existence of any 
Existence of ‘ : : 
course of busi. Course of business, according to which 
are when relev- it naturally would have been done, is 
a relevant fact. 
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Illustrations. 

(2) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters 
put in a certain place to be carried to the post, and that that parti- 
cular letter was put in that place, are relevant. (2) 

(6) The question is whether a particular letter reached A. The 
facts that it was posted in due course, and was not returned through 
the Dead Letter Office, are relevant. 


INote. 

(1) Existence of course of business.—This section proceeds upon 
the well-recognized fact that the conduct of human beings is generally,— 
and in official and commercial matters, to a very great extent indeed,— 
uniform. The books of a well ordered firm, for instance, are kept from 
year to year inso unvarying a manner, that there is the strongest pre- 
sumption that the regularity will not, in any particular instance, be 
departed from. Some great departments, such as the Post Office, work 
with such mechanical exactness, that uniformity may be regarded as 
next doortocertain. The existence of such a course of business should 
beclearly made out. An attempt is often made to give evidence of facts 
which form no part of the transaction in question and have no real con- 
nection with it, on the ground that they give rise to an inference that 
what happened in the one case would probably happen in the other. 
Thus, in a suit between a landlord and tenant, when the issue was 
whether the rent was payable quarterly or half-yearly, evidence of the 
mode in which other tenants paid their rent would be inadmissible, un- 
less a regular course of business, according to which all tenants invari- 
ably paid their rent, could be shown: Carter v. Pryke, 1 Peake, 130, 
3rd edn. So, when the point inissue was whether the beer supplied 
by a brewer was good, evidence as to the goodness or badness of beer 
supplied by the same brewer to other customers would be inadmissible, 
because it does not necessarily follow that all customers got the same 
quality of beer ; but thecase, it 1s apprehended, would be different, if 
it be shown that beer of the same brewing had been supplied, under the 
same circumstances, to other customers, so as to establish a connection 
between the two deliveries. Holcombe v. Hewson, 2 Camp., 391. 

In the same way when the question was as to the terms of a contract 
for certain guano, evidence was offered as to the terms of other 
contracts for guano made by the same defendant, and was rejected on 
the ground that there was no reason, because a man had done a thing 
once, that he should do it again, and that no connection between the 
two contracts had been made out. But the case would obviously be 
different if it could be shown that according to a regular course of 
trade all guano contracts were invariably in certain terms. Hol- 
lingham v. Head, 4C. B., N. S., 388. 
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So, where A was sued on a bill of exchange accepted in his name 
by B, in order to prove that B had general authority to accept bills in 
the name of A, evidence was admitted of A’s having acknowledged 
his liability on another bill accepted in his name by B. Gibson v. 
Flunter, 2 H. Bl., 288. 

(2) Proof of despatch of letter.—This Illustration seems to sup- 
ply the place of Sections 50 and 51 of Act II of 1855, which provided 
(1) that when a letter book, duly kept, is produced, and it is proved 
that a letter copied into it was despatched in the ordinary course, the 
Court may presume its despatch: and (2) that when a book is kept 
for marking despatch and receipt of letters and a letter is entered as 
received, the entry shall be primd facie evidence of its receipt. 

These facts would, under Section 114, justify the Court in presum- 
ing despatch or receipt. 


ren 


ADMISSIONS. 


17. An admission is a statement, oral or docu- 

_ mentary, which suggests any infer- 

snassion fe" ence as to any fact in issue or relevant 

fact, and which is made by any of the 

persons, and under the circumstances, hereimafter 
mentioned, 


Admission.—An admission, under the above definition, is a state- 
ment as to certain things made by certain persons, and under certain 
circumstances, whatever be the inference which 1t suggests. Whether, 
therefore, the statement denies or admits a fact, it will be equally an 
admission, if it complies with the requirements of the following sections. 
It must be observed that, under the present Act, an admission has not 
the effect of precluding the person who madc it from giving evidence to 
contradict it: an admission is evidence of the fact stated, and often of 
course very strong evidence: but it is not conclusive proof (see Section 
31), and, unless the person making it is estopped under the provisions 
of Sections 115—117, he is at liberty to contradict it if he can. In the 
English Common Law Courts, and & fortiorz, in the Courts of Law in 
India, where the pleadings are less technical, an admission of a fact on 
the pleadings by implication, is not an admission for any other purpose 
than that of the particular issue and is not tantamount to proof of a 
fact. An admission, or even a confession of judgment by one of 
several defendants in a suit, is no evidence against another defendant. 
Amirtolal Bose v. Rajoneekant Mitter, 15 BL. R., (P. C.) p.10; 
S.C.,L. R.21.A,, 113. 
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18. Statements made by a party to the proceed- 
ing, or by an agent to any such party, 
whom the Court regards, under the 
by party to circumstances of the case, as expressly 
proceeding orhis or impliedly authorized by him to 
si make them, are admissions") 
Statements made by parties to suits suing® or 
sued in a representative character are 
by suitorinre- not admissions, unless they were made 
er eal while the party making them held 
that character. 


Statements made by— 


Admission— 


soyauly enter: (1) persons who have any proprie- 
ested in subject- tary or pecuniary interest in the sub- 
mee? ject-matter of the proceeding, and who 
make the statement in their character of persons so 
interested, or 


‘ (2) persons from whom the parties 
y person from ; ° pac 
whom interess to the suit have derived their interest 
conree in the subject-matter of the suit, 

are admissions if they are made during the con- 
tinuance of the interest of the persons making the 
statements. 

Note. 

(1) Admission by agent.—As the rule admitting the declarations 
of the agent is founded upon his legal identity with the principal, they 
bind only so far asthe agent had authority to make them.—Tayl., 
§ 540. Care must therefore be taken, as to statements by agents and. 
servants, to see that they are of such a nature as to fall within the 
scope of the agent’s employment, and are such as the agent is expressly 
or implicitly empowered by his principal to make. Thus, what is 
said by an agent respecting a contract or other matter in the course of 
his employment, is anadmission, as against the principal, in a suit 
grounded on such contract or matter; but what is said by him on 
another occasion is not an admission. Peto v. Hague, 5 Exp., 134. 

The following views as to admissions by an agent were propounded 
by Sir W. Grant, M. R. :— 

“As a general proposition, what one man says, not upon oath, 
cannot be evidence against another man. The exception must arise 
out of some peculiarity of situation, coupled with the declarations 
made by one. An agent may undoubtedly, within the scope af his 
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authority, bind his principal, by his agreement; and in many cases 
by his acts. What the agent has said may be what constitutes the 
agreement of the principal: or the representations or statements 
made may be the foundation of, or the inducement to, the agreement. 
Therefore, if writing is necessary by law, evidence must be admitted 
to prove the agent did make the statement or representation. So 
with regard to acts done, the words with which those acts are 
accompanied frequently tend to determine their quality. The party, 
therefore, to be bound by the act, must be affected by the words, 
But except in one or other of these ways I do not know how what 
is said by an agent can be evidence against his principal. The mere 
assertion of a fact cannot amount to proof of it; though it may have 
some relation to the businessin which the person making that asser- 
tion was employed as agent...... The admission of an agent cannot be 
assimilated to the admission of the principal. A party is bound by 
his own admission ; and is not permitted to contradict it. But it is 
impossible to say a man is precluded from questioning or contradict- 
ing anything any person has asserted as to him, as to his conduct or 
his agreement, merely because that person has been an agent of his. 
If any fact, material to the interest of either party rests in the know- 
ledge of an agent, it is to be proved by his testimony, not by his mere 
assertion.”? Fairlie v Hastings, 10 Vesey Jun., 123. 

Accordingly, when a horse-dealer or livery-stable-keeper employs 
a servant to sella horse, any statement made by him at the time of 
sale, even though it amount to a warranty of soundness, which the 
servant has been really ordered not to give, will, as it seems, bind the 
master; but the servant’s declarations or acknowledgments at any 
other time, whether made to a stranger or to the purchaser, will not 
be received, The servant of a private owner, entrusted on one par- 
ticular occasion, not at a fair or other public mart, to sell and deliver 
a horse, is not by law authorised to bind his master by a warranty ; 
but the buyer who takes a warranty in such a case takes at the risk of 
being able to prove that the servant had his master’s authority to 
give it. Brady v. Tod, 30 L. J.,(N.S.) C. P., 223. 

The test is whether the person making the statements was 
expressly or impliedly authorised by his employer to do so: thus, 
a statement by a Night Inspector at a Railway station, that he had 
forgotten to forward certain cattle, was excluded on the ground that 
it did not fall within the scope of his duties to make admissions as to 
pasttransactions, Great Western Railway Co. v. Willis, 34 L. J. 
C. P., 195. 

Inthe KAirkstal Brewery Co. v. The Furness Railway Co., L. R., 
9 QO B., 468, the plaintiffs sent by the defendants’ railway a parcel 
of money addressed to their clerk at U, where there was a station on 
the defendants’ railway. The parcel was not delivered to plaintiffs’ 
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clerk, and on the same day H, a porter in defendants’ service at U 
station, disappeared. The station-master at U informed a Police 
Superintendent at U of this, the latter having gone to the former 
in consequence of a communication from him. The Superintendent 
gave the following evidence: “I know P., the station-master at 
defendants’ railway station at U. In consequence of a communica- 
tion, I went to him on Saturday the 3othof July. Hetold me that H., 
a parcel porter, had absconded from the service; that a money parcel 
was missing, and he, P., suspected H had taken it; would I (the 
witness) make enquiries after him.’? This evidence was objected to 
by the defendants. It was, however, admitted, and, a verdict 
having passed for plaintiffs, it was held that the evidence was rightly 
admitted: for that it must be taken that the station-master, being 
the person in charge there, had authority from the defendants to set 
the Police in motion, and that what he said, pertinent to the occasion, 
when acting within the scope of his authority, was evidence against 
the defendants. 

Where a petitioning-creditor, knowing that his servant could prove 
a particular act of bankruptcy, sent him expressly for that purpose 
to be examined at the opening of the fiat, the depositions so made 
were held to be evidence of the act of bankruptcy, as against the 
petitioning-creditor, where that fact was put in issue in an action 
brought against him by the assignees.—TZayl., § 691. Under the 
present section the question would be whether the servant was, 
under the circumstances, an agent of the petitioning-creditor, autho- 
rized to prove the act of bankruptcy. If he was, the servant’s state- 
ment would be an admission as against the creditor. With regard to 
Counsel, Attorneys, Pleaders, &c., they would doubtless be regarded 
by the Court as empowered to make admissions on behalf of their 
clients in all matters relating to the progress and trial of the cause. 

With regard to facts admitted in Court by the parties or thetr agents, 
it will be seen at Section 58 that, when such admissions are made, 
the Judge may dispense with proof and regard the admitted fact as 
proved. A party might, accordingly, find himself precluded from sub- 
sequently contesting a fact so admitted. The principle has been thus 
laid down in the Privy Council. The admission and consent ofa 
Vakil, made with due authority, will bind his client, though not pre- 
sent at the time of making it: ‘ otherwise it would not be safe to see 
any agent or counsel, without letting the parties themselves appear 
in the most trifling matter. The Court must, in all such cases, see 
the parties themselves, if they are not to be bound by their agents :” 
where, therefore, an order was made for the payment of a certain 
sum, being the moiety of the profits of an estate, founded on an 
amount calculated in a particular manner, which amount was admit- 
ted and assented to by the Vakil in Court, and the order made 
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accordingly, it was held by the Judicial Committee, affirming the 
Judgment of the Court below, that such consent was binding on the 
client, and precluded him from afterwards opening the account. 
Rajunder Narain Rae v. Bijai Govind Sing, 2 M.1. A., 253. The 
greatest caution should be exercised by the Courts before acting upon 
statements out of the ordinary scope of the Vakil’s authority in the 
particular matter in which he was employed. Vencatardmanna v. 
Chavela Atchtyamma, 6 M. H.C. Rep., p. 127. 

Admissions by wife.—The question as to whether a wife has 
authority to make a statement, so as to render it an admission 
as against her husband, must depend on the facts of the case, as with 
any other agency: it will “ turn on the degree in which the husband 
permitted the wife to participate, either in the transaction of his 
affairs in general, or in the particular matter in question.”’—TZay/,, 
§ 698. It will not follow because she has authority to make admis- 
sions as to one matter, that she is empowered to make admissions as 
to another, 

Thus, when a wife, by her husband’s authority, carried on the 
business of a shop, and attended to all the receipts and payments, the 
Court held that admissions made by her to the landlord of the shop 
respecting the amount of rent were not admissible to bind the husband. 
Had the admissions related to the receipt of shop goods, they would 
have been evidence; but the fact that she was conducting a business 
for her husband, did not constitute her his agent to make admissions 
of an antecedent contract for the hire of the shop, or to make a new 
contract for the future occupation of it. Meredith v. Footner, 11 
M. & W., 202. 

Admission by an infant.—The declarations and acts of an agent 
cannot bind an infant, because an infant cannot appoint an agent 
Doe d, Thomas v. Roberts, 16 M. & W.,778. But so far as the validity 
of the admission itself is concerned, it matters not whether the person 
who made it was, at the time of making of it, of fullage. Accordingly, 
in an action against a person for goods supplied to him during 
minority, admissions by him while a minor may be used.—7ayl., 
§ 541 & 669. It has been held, however, that an infant is not bound 
by his own admissions. Hawkins v. Luscomb, 2 Swans., 375, at 
page 392; Kower Narain Roy v. Sreenath Mitter, 9 W. R., 485. 

(2) Admissions before vesting of representative character.— 
There are conflicting decisions of the English Courts as to whether 
statements of a person suing as representative of others, made before 
he became such, should be regarded as admissions. Under the pre- 
sent Act they will be excluded, as not being made while he held his 
representative character. 

(3) Admission by a party interested in subject-matter.—This 
makes the statements of joint tenants, co-sharers, partners, and such 
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like admissions; but with respect to other persons interested in the 
same property it must be remembered that an admission can be proved 
only against the person who makes it or his representative in interest. 
One partner is properly the agent of another for the purpose of making 
an admission on partnership affairs ; but the statement of one joint- 
tenant cannot, it would appear, be used as an admission against 
another joint-tenant or his representatives. Admissions by a cestut- 
que-trust would, in the same way, be admissions as against the trustee 
suing in his capacity as trustee. 

An admission of indebtedness by one of several joint-contractors, 
partners, executors or mortgagees, although in writing, does not 
operate for the purpose of preventing a debt being barred by limitation 
against any other of them. Act XV of 1877, Section 21. 

In England the admission of a partner in a firm, made after its 
dissolution, as to transactions during its continuance are admissible 
as against the other partners on the ground that so far as those 
transactions are concerned the partner’s liability still survives, 
Pritchard v. Drapery, 1 Russ. & Myl., 191. The relevancy of such 
an admission under the present section would depend on whether the 
person making it still had a pecuniary interest in the matter to 
which it referred. 

(4) Admissions by persons from whom interest is derived.— 
Thus, statements of the ancestor would be admissions as against the 
heir, statements by a grantor or donor would be admissions against 
the grantee or donee; statements by a former holder of an office as 
against his successors in it; statements of a testator as against his 
executor ; statements of an intestate as against his administrator. 
So, again, any declaration by a landlord, in a prior lease, which is 
relative to the matter in issue, and concerns the estate, has been 
received in evidence against a lessee, who claims by a subsequent 
title. But the statements of a tenant for life as to the reversionary 
estate are not admissions as against the remainder-man or reversioner, 
because the one does not derive his interest from the other, though 
he comes into possession of it subsequently tohim. The question 
whether the statement of a member of a joint Hindoo family under 
Mitakshara law ought to be allowed to be proved as against his sons 
is one for which the section does not expressly provide, and is one of 
some difficulty. It is, with hesitation, submitted that such statements 
ought not to be proved as admissions against the sons, when they 
affect the estate in the sons’ hands, inasmuch as the sons are not the 
father’s “ representatives in interest,’’ in the sense of being his heirs, 
but are in the position of joint-tenants with him with an absolute interest 
contingent on his death. What he says, therefore, about the estate 
which comes into their hands is not, it would appear, proveable against 
them as an admission. The father’s interest may be the very 


15 


114 ADMISSIONS. [oH. 1, 


opposite of the sons’. A father, for instance, is often interested in 
proving the property to be self-acquired, the sons in proving it to be 
ancestral. It would seem hard that the father’s statements in such a 
case should be regarded as the sons’ admissions. The Sadr Court 
of Madras held that the admissions of a Hindoo father are binding on 
his sons, 42 of 1857, Rep. of 1858, p. 89; 118 of 1860, Rep. of 1860, p. 
237; and representatives, 66 of 1857, Rep. of 1858, p. 893 9 of 1858; 
but that the admissions of a Karnaven of a Malabar family are not 
necessarily binding on the family, 79 of 1854, Rep. of 1855, p. 17. 
The distinction is not apparent. In Periavocha Thaven v. Kumarayt, 
Madras Law Reporter, p. 22, Kernan, J., held that in the case of 
ancestral property an agreement by the father to get a suit in respect 
of it settled by oath does not bind his sons as they do not claim under 
him but in their own rights. The same reason appears to hold good 
with regard to admissions made by the father. 


An auction-purchaser of an Estate sold for arrears of Revenue 
does not, in the sense of this section, derive his title from the 


previous owner, Kuldip Navain Singh v. Government of India, 
11 BLL. R. 71. 


(5) Time and circumstances of the admission.— With respect 
to the time and circumstances of the admission,” says Mr. Taylor, 
‘*it may first be observed, that, whenever the declarations of a third 
person are offered in evidence, on the ground that the party against 
whom they are tendered derives his title from the declarant, it must 
be shown that they were made at a time when he had an interest in 
the property in question ; because itis manifestly unjust, that a 
person who has parted with his interest in property should be 
empowered to divest the right of another claiming under him, by any 
statement that he may choose to make. Thus, the admission of a 
former party to a bill of exchange, made after he has negotiated it, 
cannot, under any circumstances, be received against the holder ; 
and where a person had by a voluntary post-nuptial settlement, 
conveyed away his interest in an estate, and afterwards had executed 
a mortgage of the same property, it was held, that his admission that 
money had actually been advanced upon the mortgage could not 
be received on behalf the mortgagee, who was seeking to set aside 
the former settlement as voluntary and void. So, also, the declara- 
tion of a bankrupt, though good evidence to charge his estate with 
a debt, if made before his bankruptcy, is not admissible at all, 
if it were made afterwards. This most just and equitable doctrine 
will be found to apply to the cases of vendor and vendee, grantor 
and grantee, and generally to all cases of rights acquired in good 
faith previous to the time of making the admission in question,”— 


Tayl., § 719. 
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19. Statements made by persons whose position 
oe or liability it is necessary to prove as 
penimissions 2, against any party to the suit, are ad- 
position must be missions if such statements would be 
ue a relevant as against such persons in 
relation to such position or liability in 

a suit brought by or against them, and if they are 
made whilst the person making them occupies such 


position or is subject to such liability. 


Illustration. 
A undertakes to collect rents for B. 
B sues A for not collecting rent due from C to B. 
A denies that rent was due from C to B. 
A statement by C that he owed B rent is an admission, and is a 
relevant fact as against A, if A denies that C did owe rent to B. 


Note. 

Thus, where A guaranteed the payment for such goods as the 
plaintiffs should send or deliver to C in the way of trade, a statement 
by the principal debtor, C, that he had received goods, would be an 
admission as against the surety A, inasmuch as it would be relevant 
in a suit brought against C. So where Aand B are jointly liable to C 
and an action is brought against A alone. An admission by B is 
relevant as between A and C for the purpose of showing that B ought 
to have been joined as adefendant. TZayl., § 688. 


20. Statements made by persons to whom a 
Admissions by party to the suit has expressly refer- 


personsexpressly yed for information in reference to a 
referred to by : : sa 
party to suit. matter in dispute are admissions. 


Lllustration. 


The question is, whether a horse sold by A to B 1s sound. 
A says to B—‘ Go and ask C, C knows all about it.” C’s statement 


is an admission. 
IN ote. 


The reference must be express.—This rule must not be understood 
as giving the force of an admission to statements made by a witness, 
as against the party who calls him. There must be an express 
reference for information in order for the statement to become an 
admission. 

Thus, if A says, “ I will pay you, if B says I owe it you,”’ B’s state- 
ment about the matter will be an admission as against A. 

So, when the question was as to a forged note, paidby Bto A. B 
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said, “if I have paid it away I had it from C, go and enquire of C 
about it;’? C’s statement is an admission as against B. ‘In the 
application of this principle, it matters not whether the question 
referred be one of law or of fact; whether the person to whom refer- 
ence is made, have or have not any peculiar knowledge on the subject ; 
or whether the statements of the referee be adduced in evidence in an 
action on contract, or in an action of tort.’’—Tayl., § 689. The state- 
ments of the referee under such circumstances have sometimes been 
held conclusive against the person making the reference: under the pre- 
sent Act they are not conclusive (Section 31); but if the person making 
the reference can be shown to have caused another person to believe 
something and to act upon that belief, he may, as against that person, 
be estopped under Section 115 from denying it. 


91. Admissions are relevant and may be proved 

as against the person who makes them, 

Relevancy ofad- or his representative in interest ; but 
gainst 

or in behalf of they cannot be proved by or on behalf 

x CsCO:s« thee person who makes them or by 

his representative in interest, except in 


the following cases :— 


(1) An admission may be proved by or on behalf 
of the person making it when it is of such a nature 
that, if the person making it were dead, it would be 
relevant as between third persons under Section 382. 


(2) An admission may be proved by or on behalf 
of the person making it when it consists of a state- 
ment of the existence of any state of mind or body, 
relevant or in issue, made at or about the time when 
such state of mind or body existed, and is accompan- 
ied by conduct rendering its falsehood improbable. ® 


(3) An admission may be proved by or on behalf 
of the person making it if it is relevant otherwise 
than as an admission. 


Illustrations. 

(a) The question between A and B is, whether a certain deed is 
or is not forged. A affirms that it is genuine, B that it is forged. 

A may prove astatement by B that the deed is genuine, and B may 
prove a statement by A thatthe deed is forged; but A cannot prove 
a statement by himself that the deed is genuine, nor can B prove a 
statement by himself that the deed is forged. 
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(4) <A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper 
course. 

A produces a book kept by him in the ordinary course of his busi- 
ness, showing observations alleged to have been taken by him from 
day to day, and indicating that the ship was not taken out of her pro- 
per course. A may prove these statements, because they would be 
admissible between third parties, if he were dead, under section 32, 
clause 2. 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on 
that day and bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A 
were dead, it would be admissible under section 32, clause 2. 

(2) Ais accused of receiving stolen goods knowing them to be 
stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because 
they are explanatory of conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in his possession counter- 
feit coin, which he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the 
coin, as he doubted whether it was counterfeit or not, and that that 
person did examine it and told him it was genuine, 

_ A may prove these facts for the reasons stated in the last preceding 
illustration. 


Note. 


(1) An admission cannot be provedin favour of the person 
making it.—The rules provided by this section are grounded on the 
principle that previous statements of the parties ought to be admissible 
only when the circumstances are such as to render their truthfulness 
eminently probable. If aman might bring evidence promiscuously to 
prove statements made by himself favourable to his own case, nothing 
would be easier than for a party who had a weak case to strengthen it 
by making such statements beforehand, or by suborning witnesses to 
speak to having heard him make such statements. A vast mass of 
the most worthless evidence would thus be imported into the case. 
This is guarded against in the present section by the general rule 
that statements made bya man can be proved, not by or on behalf 
of himself, but only by or on behalf of his antagonist; so that it will 
‘be only such of his statements as make against his cause and favor 
that of his antagonist that will be let in; and such statements may of 
course be generdlly relied on as truthful. 

Exceptions,—T his rule, however, if enacted without any relaxations, 
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would work harshly, as there are some statements which, though they 
are in the interest of the person making them, are yet from some par- 
ticular circumstance deserving of especial credit. Such for instance, 
are the statements mentioned in Section 32 of the Act, to which Illus- 
trations (4) and (c) refer. The entries which a man makes in the 
regular course of his business are presumably truthful, and though they 
happen to be in his favor, he ought not to be debarred from proving 
them as part of his case. In like manner statements against pro- 
prietary interest, expressions of opinion as to a public right, custom 
or other matter of public interest, made as provided in Section 32, (4), 
expressions of opinion as described in Section 32 (5) are proveable as 
admissions on behalf of the person making them, as well as against 
him. Practically the effect of this and the following exception is to 
let in a very large number of admissions as evidence in a man’s favor, 
and it is for the Judge to say what weight is to be given to them. So, 
with regard to the admissions specified in (2) it would, no doubt, be 
dangerous, as a general rule, to allow a man to prove on his behalf 
his own statements as to his feelings; but the danger is guarded 
against by the proviso that the admission, in order to be admissible, 
must be made about the time when the feeling existed, and be accom- 
panied by conduct rendering its falsehood improbable. So, also, 
with regard to the cases provided for in (3), of which Illustrations (d@) 
and (e) give instances, the statements in these cases being admissible 
under Section 9 or 14. In all alike there is something which tends to 
rebut the probability that what a man says may be unduly influenced 
by the wish to better his own case. 

The principle, on which a statement by a person, is admissible 
against him but not in his favor was exemplified in the following 
case. 

P’s carriage was driven against M’s carriage, whereby M’s thigh 
was broken. On the trial of an action by-M against P for recovery 
of damages for the injury, S, a surgeon, was called as a witness for M. 
M recovered 600f, damages against P. S afterwards brought an 
action against M for his services as a surgeon in attending M after 
his thigh was broken. The Counsel of S proposed to go into evidence 
to show what S stated as to the amount of his charge for attendance 
on M in giving his evidence on the trial of the action by M against 
P. S’s statement at the former trial was held to be inadmissible 
for him, though it would have been admissible against him. Suther- 
land v. M’ Laughlin, Car. & M., 429. Under the first exception to 
the present section S would, if he had any entries in his books show- 
ing his charges, have been able to prove them; and his former state- 
ment might have been used for the purpose of corroborating him 
under Section 157. 


So, in an action for falsely representing the solvency of a stranger, 
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whereby the plaintiffs were induced to trust him with goods, state- 
ments by them at the time when the goods were supplied, that they 
trusted him in consequence of the representation, might be admissible 
on their behalf, either under (1) as made in the ordinary course of 
business, or, under (2), as a statement as to state of mind, made about 
the time and accompanied by circumstances rendering its falsehood 
improbable, 

Frequently statements made by persons under legal compulsion 
become admissions in another proceeding. They do not cease to be 
admissions in Civil cases because made under compulsion. A depo- 
sition of a person in a suit to which he is no party, is, in a subsequent 
suit in which he is a defendant, evidence against him and against 
those who claim under or purchase from him, although he is alive and 
has not been called as a witness. Soojan Bibee v. Achmut Ali, 14 B. 
L. R,, Ap.,3. See post, Section 132. “ Thus affidavits sworn by a 
party in former legal proceedings, answers filed by him in Chancery in a 
former suit, evidence given by him in an action at law, or his examina- 
tion taken before commissioners of bankruptcy, will be evidence against 
himself in a subsequent cause; and this, too, though his subsequent 
opponent was a stranger to the prior proceeding.”’—T7ayl., § 723. 

(2) Admissions relevant otherwise than as admissions.— 
Hlustrations (Z) and (e) show cases in which statements, not proveable 
on a man’s behalf as admissions, may yet be admissible under other 
provisions of the Code. So, also, the recitals in a deed, admissible as 
a transaction by which a right was asserted, &c., would be admissible 
under Section 13, though they will be excluded as admissions, Hur- 
vonath Mullick v. Nittanund Mullick, 10 B. L. R., 263. 

It has been suggested, that the provisions of these sections, so far 
as regards admissions by agents, must be restricted to Civil cases. 
The wording of Section 23, where the provision is expressly confined 
to Civil cases, does not favor this view. 

Difference between admissions and confessions.—In RF. v. Mac- 
donald, 10 B. L. R., Ap., 2, Phear, J., observing that there is a 
distinction in this Act between admissions and confessions, admitted 
evidence of a statement made by a prisoner to the constable who 
arrested him explaining how he came by property with the theft of 
which he was charged. 


22. Oral admissions as to the contents of a docu- 
ment are not relevant, unless and until 
When oral ad- 


missions as to ‘tHe party proposing to prove them 


contentsofdecu- shows that he is entitled to give 


arg are tele secondary evidence of the contents of 


such document under the rules here- 
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inafter contained, or unless the genuineness of a 
document produced is in question. 


INote. 

Oral evidence of the contents of documents is irrelevant except 
when used as secondary evidence.—This is a change from the 
English law, according to which the oral admission of a party as to the 
contents of a document is admitted, even when the document might 
have been produced, as evidence against him. This doctrine was, 
after great consideration, affirmed by the Court of Exchequer in 
Slatterie v. Pooley, 6 M. & W., 664. In that case the question being 
whether the debt sued for had been included in the Schedule to a com- 
position deed, and the composition deed being inadmissible for want 
of stamp, a verbal admission by the defendant that the debt in suit 
was identical with that included in the Schedule, was rejected by the 
Original Court on the ground that the contents of a written instru- 
ment, inadmissible for want of a proper stamp, cannot be proved by 
parol evidence of any kind. The Appellate Court, however, held that 
the evidence ought to have been admitted. ‘ We entertain no doubt,”’ 
said Parke, B., ‘‘ that the defendant’s own declarations were admis- 
sible in evidence to prove the identity of the debt sued for with that 
mentioned in the Schedule, although such admissions involved the 
contents of a written instrument not produced ; and I believe my Lord 
Abinger, who was not present at the argument, entirely concurs...... 
Indeed, if such evidence were inadmissible, the difficulties thrown in 
the way of almost every trial would be nearly insuperable. The rea- 
son why such parol statements are admissible, without notice to pro- 
duce or accounting for the absence of the written instrument, is that 
they are not open to the same objection that belongs to parol evidence 
from other sources, where the written evidence might have been pro- 
duced: for such evidence is excluded from the presumption of its 
untruth, arising from the very nature of the case where better evidence 
is withheld: whereas what a party himself admits to be true, may 
reasonably be presumed to be so.’ 

The propriety of the rule, however, has been much questioned on 
the ground that, though what a party himself admits may reasonably 
be presumed to be true, there is no such presumption in favor of the 
truthfulness of the evidence by which such admission must be proved. 
** The doctrine,”’ said Penefather, C. B., in reference to Slatterte and 
Pooley, “laid down in that case isa most dangerous one; by it a man 
might be deprived of an estate of £10,000 a year, derived from his 
ancestors through regular family deeds and conveyances, by produc- 
ing a witness, or by one or two conspirators who might be got to swear 
that they heard the defendant say that he had conveyed away his 
interest therein, or had mortgaged or had otherwise encumbered it: 
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and thus, by the facility so given, the widest door would be opened to 
fraud.”? Lawless v. Queale, 8 Irish L. R., 382. This view has been 
adopted in the present Act: oral admissions as to the contents of a 
document are excluded under the present section: written admissions 
as to such matters are, as will be seen at Section 65 (5) admissible. A 
party’s admission as to the contents of a document, not made in the 
pleadings, but in a deposition, is secondary evidence, and cannot 
supply the place of the document itself. Shekh Ibrahim v. Parvata 
Hari, 8 Bom. H.C. Rep., (A. C. J.) 163. This section will not of 
course exclude admissions which the parties agree to make at the trial, 
Section 58: in which case it becomes unnecessary to prove the fact so 
admitted. 


23. In civil cases no admission is relevant, if it 
is made either upon an express condi- 


Certain admis- tion that evidence of it is not to be 
gions not relevant 


civil Chaes. given, or under circumstances from 
which the Court can infer that the 


parties agreed together that evidence of it should 
not be given. 


Explanation.—Nothing in this section shall be 
taken to exempt any barrister, pleader, attorney or 
vakil from giving evidence of any matter of which he 


may be compelled to give evidence under Section 
126.@ 


IN ote. 


(1) Admissions made without prejudice, or to buy peace.— 
“Confidential overtures of pacification and any other offers or pro- 
positions between litigating parties, expressly or impliedly made with- 
out prejudice, are excluded on grounds of public policy. For without 
this protective rule, it would often be difficult to take any step towards 
an amicable compromise or adjustment, and, as Lord Mansfield has 
observed, all men must be permitted to buy their peace, without pre- 
judice to them should the offer not succeed.””—Tayl., § 720. 

Whenever, accordingly, litigating parties have made and enter- 
tained overtures for a peaceful adjustment of the dispute, the Courts 
will, no doubt, be disposed to infer that the parties did not intend 
evidence to be given of the facts communicated in the course and on 
the faith of the pending negotiation. Letters written, after a dispute 
has arisen with a view to compromise and “ without prejudice,”’ cannot 
be used against the party by or on whose behalf they are written. 
Hoghton v. Hoghton, 2 W. & T., 849; 15 Beav., 278, at page 321. 

“If a letter sent by an Attorney to the opposite party be expressed 
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to be written “ without prejudice,’’ it cannot be received as an admis- 
sion; neither can the reply be admitted, though not guarded in a 
similar manner.’’—Tayl., § 702. Paddock v. Forrester, 3 M. & Gr., 
903. When a man offers to compromise a claim, he does not thereby 
admit it, but simply agrees to pay so much to be rid of the action. 
There is tradition of a case in which a lawyer’s clerk, sued for breach 
of promise of marriage, objected to the production of his love-letters 
on the ground that they were signed ‘ Yours very affectionately, 
without prejudice.’’ In order, however, to make good his contention 
under this section he would have to show that the understanding 
between him and the lady as to their letters was that evidence of their 
contents should not be given. 

Admissions made before an arbitrator, do not fall within the protec- 
tion afforded by the section, but are receivable in a subsequent trial of 
the cause, the reference having proved ineffectual.—Zayl., § 721, 

(2) When communications to professional men are not pro- 
tected.—The Explanation refers to the obligation on the part of 
Barristers and others to answer questions as to professional communi- 
cations made to them in furtherance of a criminal purpose or as to any 
fact observed showing the commission of a crime or fraud since the 
commencement of their employment. 


24. <A confession made by an accused person is 
__ irrelevant in a criminal proceeding, if 
inde, the making of the confession appears 
threat or to the Court to have been caused by 
promige is irrele- any inducement, threat or promise, 
having reference to the charge against 
the accused person, proceeding from a person in 
authority and sufficient, in the opinion of the Court, 
to give the accused person grounds, which would 
appear to him reasonable, for supposing that by 
making it he would gain any advantage or avoid any 
evil of a temporal nature in reference to the pro- 
ceedings against him. 


Confessions caused by inducement, threat, or promise are irre- 
levant.—The saying that ‘“‘an accused person, confessing, is the best 
of witnesses”? is not to be unreservedly accepted. The Text books, 
abound in stories of persons who from terror, confusion, the hope of 
shielding others, weariness of life, a morbid and diseased state of 
mind or other cause, have recorded confessions which have subse- 
quently proved to be untrue. Sometimes when there is a strong case 
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against the accused, they imagine that acquittal is impossible and that 
their only chance of a light sentence is to make a penitential confes- 
sion : sometimes, and notably in India, it is to be feared that a con- 
fession is wrung out of the accused by a resort to moral and physical 
torture on the part of the Police. Torture, for the purpose of eliciting 
the truth from prisoners, was not unknown in English Courts up to 
the commencement of the 17th century: but the punishment of the 
rack was formally pronounced illegal by the Judges in 1628. At the 
present day not only is torture or other inducement forbidden, but the 
law scrutinizes all confessions with a jealous eye. “A confession,”’ 
said Chief Baron Eyre, “forced from the mind by the flatteries of 
hope, or by the torture of fear, comes in so questionable a shape, when 
it is to be considered as evidence of guilt, that no credit ought to be 
given to it.”” In order, however, to exclude a confession, the threat, 
inducement or promise, which occasioned it, must be of the character 
described in this section: it must emanate from a person in authority, 
such as a master or mistress, a magistrate, constable or other official 
in charge of the accused: it must refer to temporal good to be gained 
or temporal evil to be avoided and therefore, a confession obtained by 
spiritual exhortations is admissible : the advantage to be gained must 
have veference to the proceedings against the accused, so that a 
confession prompted by a promise of matters having nothing to 
do with the charge, such as that the prisoner should have some beer, 
or that he should see his wife, would not be excluded. The induce- 
ment held ont need not be a real advantage. It is enough if the 
Court consider that the prisoner had grounds, which appeared to him 
reasonable, for supposing it to be so. Nor is it necessary that the 
inducement shall have proceeded directly from the person in authority 
to the accused : thus, a threat made to a prisoner’s wife might operate 
to exclude a subsequent confession, if it appeared that the confession 
was occasioned by it. 

Mere exhortations to tell the truth would not exclude subsequent 
confessions ; though, of course, the accused might be urged “to tell 
the truth’’ in such a way as to give him clearly to understand that 
the best thing he could do would be to confess, and a confession so 
obtained would be within the scope of this section. 

By Section 164 of the Code of Criminal Procedure no Magistrate is 
to record a confession unless, upon enquiry, he has reason to believe 
that it was made voluntarily, and he has to attach a memorandum to 
this effect to the confession. 

In R. v. Navrojt Dadabhait, 9 Bom. H. C. Rep., 358, a travelling 
auditor in the service of the G, I. P. Railway Company, having dis- 
covered defalcations in the account of the prisoner, who was a booking 
clerk of the Company, went to him and told him that “he had better 
pay the money than go to jail’? and added that “it would be better 
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for him to tell the truth,”’ after which the prisoner was brought before 
the Traffic Manager in whose presence he signed a receipt for, and 
admitted having received, a sum of Rupees 826-8-0. The prisoner 
was subsequently put on his trial for criminal breach of trust asa 
servant in respect of this and of other sums. It was held that the 
words used by the travelling auditor, constituted an inducement within 
the meaning of this section, and that the receipt signed by the prisoner 
was, therefore, not receivable in evidence on his trial. In delivering 
judgment, Sargent, C. J., observed :—‘‘ Section 24 whilst requiring 
the inducement to be offered by a person in authority, leaves it entirely 
to the Court to form its own opinion as to whether the inducement, 
threat, or promise was sufficient to lead the prisoner to suppose that 
he would derive some benefit or avoid some evil of a temporal nature 
by confessing...... No definition or illustration is given of the expres- 
sion ‘person in authority.’ It is an expression well known to English 
lawyers on questions of this nature; and although, as all rules of 
evidence which were in force at the passing of the Act are repealed, 
the English decisions on the subject can scarcely be regarded as 
authorities, they may still serve as valuable-guides...... The test would 
seem to be, had the person authority to interfere with the matter? and 
any concern or interest in it would appear to be held sufficient to give 
him that authority, as in Zhe Queen v. Warringham (2 Den. C. C 
447 n.) where Parke, B., heldthat the wife of one of the prosecutors 
who had been concerned in the management of their business, was a 
person in authority.”” The Master or Mistress of the accused, in cases 
in which the alleged offence was not committed against them, have 
been held not be ‘‘ persons in authority’’ in the sense of this section. 
Thus a confession induced by an inducement held out by the Mistress 
of a girl, accused of the murder of her child, is admissible. A. v. 
Moore, 3 C. & K. 153. 

Bentham places ‘the infirmative considerations applicable to the 
probative force’’ of confessions under the heads of (1), Misinterpre- 
tation; (2), Incompleteness; (3), Mendacity. Milisinterpretation is 
where a wrong meaning Is put by the witness on something said or 
done by the person supposed to have confessed, and when, accord- 
ingly, “that which really is not a confession might be taken and acted 
upon as such.” It is possible that the confessing person may have 
expressed himself incorrectly and the witness not have gathered his 
real meaning. An instance of this is the case of an accused person, 
in whose presence a witness was examined and having been asked 
whether the accused was the man who committed the crime, replied 
in the negative : whereupon the accused person exclaimed, ‘“ Thank 
God, here is a man who has not recognized me;’’ what he really 
meant was, “‘ Here is a man who has recognized that it was not 1.” 
Incompleteness is when the loose and imperfect language of the 
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confessor has failed to give a correct view of the whole matter 
confessed. Mendacity is when, from any of the various motives 
affecting human action, an intentionally false confession is made. 
To guard against false confessions, Bentham lays down the following 
two rules : — 

“1, One is that, to operate in its character of direct evidence, the 
confession cannot be too particular :, in respect of all material circum- 
stances, it should be as particular as by dint of interrogation, it can 
be made to be: why so? Because (supposing it false) the more parti- 
cular it is, the more distinguishable facts it will exhibit, the truth of 
which (supposing them false) will be liable to be disproved by their 
incompatibility with any facts, the truth of which may have come to 
be established by other evidence.”’ 

2. ‘The other rule is that, in respect of all material facts (especially 
the act which constitutes the physical part of the offence) it ought to 
comprehend a particular designation of the circumstances of time and 
place. For what reason? For the reason already mentioned: to the 
end that in the event of its proving false, facts may be found by which 
it may be proved to beso. ‘I killed such a man” says the confes- 
sionalist ‘on such a day at such a place.’’ ‘“ Impossible,” says the 
Judge, speaking from other evidence, “on that day neither you nor 
the deceased were at that place.’”’—Benth. Ratio. Evid., vol. vii. 

In R. v. Weatherspoon and others, {Madras High Court, Easter Ses- 
sions, 1874,] the prisoners, who were soldiers, were tried for a mur- 
derous assault, and it was proposed by the prosecution to give in 
evidence a statement as to the affair made by one of the accused. It 
was proved, however, that an officer in the regiment had seen the 
accused and told him that he might clear himself of the suspicion 
which the circumstances raised against him. The accused was told 
to think the matter over and afterwards made a statement. The 
officer’s account of the interview was “what I meant to convey to 
the man was that it might get him out of the scrape.’’ The state- 
ment was rejected as having been caused by inducement proceeding 
from a person in authority. A distinction ought, however, it is sub- 
mitted, to be drawn between confessions on the one hand, and, on 
the other, and statements by persons who, so far from confessing, are 
denying any connection with the offence and explaining facts which 
bear against them. If a superior tells a subordinate that he will 
better himself by confessing, the confession is, of course, inadmissible-— 
but if he says, “such and such facts look awkward, you had better 
explain them if youcan,’’ the explanation, if given by way of denying 
guilt, ought to be admitted: the object of the accused is not to better 
his position by confessing his guilt but to show that he is not guilty 
at all. 

Doubts have been felt as to whether, under the English law, a 


126 ADMISSIONS. [oH. II, 


prisoner can, as an ordinary rule, be convicted on a mere extra-judicial 
confession without corroborative evidence.—T7ayl., § 794. Under the 
present law no such doubt will arise. If the confession be legally 
obtained it will be relevant, and the Judge can, if he think it, under 
the circumstances, sufficient proof of the offence, convict upon it in the 
absence of any other evidence. See notes to Section 30. 

Conflicting views have prevailed in the English Courts as to 
whether, in order to make confession admissible, it is necessary to 
prove affirmatively that no improper inducement was held out. &.v. 
Warringham, 2 Den. C. C. 47. Section 104 of the present Act puts 
upon the person wishing to prove a fact the burthen of proving any 
fact necessary to enable him to give evidence of it. The present case 
however is one in which certain evidence, prima facte, admissible is 
excluded as certain specified grounds, and the burthen of proving the 
existence of those grounds must, under Section 103, lie on the person 
who wishes the Court to believe in their existence. 

As to confessions before a Court, see Cr. Pr. C., Sections 164, 364 
and 533. 

The fact of a confession being retracted before the trial does not 
affect its admissibility. Even though retracted in the Sessions Court 
and uncorroborated, it may be ground for a conviction. R.v. Bhuttun 
Rajwun, 12-Suth, W. R., (Cr.R,) 49; R. v. Baluant Pendhérkar, 11 
Bom. H. C. Rep., 137. The averment on the Magistrate’s record 
that the accused before making the confession was warned that it was 
optional with him to answer the questions put to him, is not conclusive 
to show that the confession was not made under the influence of fear 
engendered by previous treatment, or is not otherwise valueless, 2. v 
Késhnath Dinkar, 8 Bom. H. C. Rep., (Cr. C.,) 126. 

_ In England it has been held that, in a suit for dissolution of mar- 
riage on the ground of the wife’s adultery, entries in her private diary, 
detailing acts of adultery committed by her with the co-respondent are, 
if they amount to a distinct and unequivocal admission of adultery by 
the respondent and are free from suspicion of collusion or other 
taint, grounds on which the Court may, in the absence of any corro- 
borative evidence, proceed to give the injured party the relief sought 
for: but such evidence must be received with extreme caution. 
Robinson v. Robinson and Lane, 29 L. J., (Pr. & M.,) 178. It would 
seem admissible as against the co-respondent under Section 10 of 


the’present Act, adultery being an offence and in one sense an action- 
able wrong. 


In R. v. Hicks, 10 B. L. R., App., 1, Phear, J., refused to admit 
evidence of a confession made immediately after the prisoner had 
been threatened with a loaded rifle, although the threat was not for 
the purpose of extorting the confession but of suppressing a mutiny on 
boardship. This scarcely seems justified by the section. 
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. oO on fe asion 25. No confession made to a 
oa ° ° 
officer not tobe ~ Olice officer, shall be proved as against 


usedas evidence. a person accused of any offence. 


Note. 

Confessions to Police officers.—A statement made by a prisoner to 
the constable who arrested him, accounting for his possession of 
property with the theft of which he was charged, is receivable in 
evidence. R. v. Macdonald, 10 B. L. R., App.,2. In. v. Hurribole 
Chunder Ghose, 1. L.R., 1 Cal. 207, the prisoner, on his arrest, made 
a statement in the nature of a confession, which was reduced into 
writing by one of the inspectors in whose custody the prisoner was, 
and subsequently signed and acknowledged by the prisoner in the 
presence of the Deputy Commissioner of Police at the Police office, 
the Deputy Commissioner receiving and attesting the statement in his 
capacity as Magistrate and Justice of the Peace. At the trial of the 
prisoner at the Criminal Sessions of the High Court, this statement 
was tendered in evidence against him, and admitted by the Judge, 
who overruled an objection on behalf of the prisoner that, under this 
section it was inadmissible. On a case certified by the Advocate- 
General under Clause 26 of the Letters Patent, the Judges held that 
the confession was not admissible in evidence under this section. In 
delivering judgment, Garth, C. J., observed upon this point “ in con- 
struing the 25th section of the Evidence Act of 1872, I consider that 
the term ‘police officer’ should be read not in any strict technical 
sense, but according to its more comprehensive and popular meaning.” 

By Section 163 of the Criminal Procedure Code Police Officers are 
precluded from offering any such inducement, threat or promise as is 
mentioned in Section 24 of the Indian Evidence Act; but are not 
bound to prevent any statement which a person chooses, of his own 
freewill, to make. 

As to the punishment for causing hurt for the purpose of extorting 
confession or information which may lead to the detection of an 
offence, see the Indian Penal Code, Secs, 330, 331. 


96. Noconfession made by any person whilst 
he is in the custody of a Police officer, 

aaae Tea unless it be made in the immediate 
while in custody presence of a Magistrate, shall be 


f Police not tob 
wsed asevidence. proved as against such person. 


INote. 
Confession made while accused is in custody is inadmissible 
unless made before Magistrate——Section 25 having excluded con- 
fessions to the Police, the present section goes still further in guarding 
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against unfair advantage being taken of the position, of a person in 
Police custody, and excludes all confessions by such persons, the dond 
fides of which is not guaranteed by the immediate presence of a 
Magistrate. Even as to these, extraordinary precautions are provided 
by Sections 164, 364 & 533 of the Co Pic. 


94. Provided that, when any fact is deposed to as 
discovered in consequence of inform- 

So moch of . ; 
statement orcon. ation received from a person accused 


feasion made by of any offence, in the custody of a 
accused as relates 


i fact. hereby Police officer, 80 much of such inform- 
discovered may gation, whether it amounts to a con- 
be proved, f ° ae 

ession or not, as relates distinctly to 
the fact thereby discovered, may be proved. 


IN ote. 

Statements by accused leading to discovery offact.—The “ fact’’ 
to which this section refers as discovered in consequence of informa- 
tion received from a person in custody of the Police, is generally either 
the property stolen, or the body of the injured person, or the weapon 
with which the injury was inflicted, or bloody clothes, or some other 
material evidence of the offence. When evidence of this kind is so 
discovered, so much of the accused’s statement as “ relates distinctly”’ 
to the discovered fact is admissible notwithstanding that the person 
be in Police custody. Section 27 does not specify whether the proviso 
is intended to apply to Section 25 as well as to Section 26: but it 
seems reasonable to infer that it does, and that consequently such a 
statement would be admissible though made to a Police Officer. The 
English law extends this rule to cases in which the confession has been 
obtained by inducements which would, otherwise, have rendered it 
inadmissible, but the proviso in Section 27 of the present Act can 
scarcely, it is submitted, be held to apply to Section 24, which is 
dealing with a completely different subject. The words “ relates 
distinctly,”” borrowed from Mr. Taylor, are deficient in precision and 
have sometimes been construed too widely. They must be taken to 
mercy that in such cases evidence may be given to prove that the 
discovery was made conformably with the information so obtained 
from the accused, not that all the statements made on the same occa- 
sion by the accused are necessarily admissible. ‘It is not, observed 
West, J., all statements connected with the production or finding of 
the property which are admissible: those only which lead immediately 
to the discovery of the property and so far as they do lead to such dis- 
covery, are properly admissible.” R.v. fora Hasei,11 Bom. H. C. 242. 
The proviso is easily capable of abuse and should be strictly construed. 


sxcs, 28, 29.] 


Confession 
made after re- 
moval of impres- 
sidn caused by 
induceme nt, 
threat or promise 
is relevant. 
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98. Ifsucha confession as is refer- 
red to in section twenty-four is made 
after the impression caused by any 
such inducement, threat, or promise 
has, in the opinion of the Court, been 


fully removed, it is relevant. 


IN ote. 

Confession made after removal of impression caused by induce- 
ment, &c.—‘‘ Thus, where a magistrate told a prisoner charged with 
murder, that if he was not the man who struck the fatal blow, and 
would disclose all he knew respecting the matter, he would use his 
influence to protect him; but, on subsequently receiving a letter 
from the Secretary of State refusing mercy, he communicated its 
contents to the prisoner, it was held that a confession, which the 
prisoner afterwards made to the coroner, who had also duly cautioned 
him, was clearly voluntary, and as such it was admitted. So, when 
the accused had been induced by promises of favor to make a con- 
fession, which was for that cause excluded, but some months after- 
wards, and after he had been solemnly warned by two magistrates that 
he must expect death and prepare to meet it, he again fully acknow- 
ledged his guilt, this latter confession was received in evidence.” — 
Tayl., § 802. 

So, also, when a child, charged with theft, was told by her mistress 
that if she did not tell all about it that night, the constable would 
be sent for to take her to the magistrate: the constable was sent 
for and on her way tothe magistrate, the child confessed to the con- 
stable; her confession was held to be admissible, inasmuch as the 
inducement, vis., the promise that the constable should not be sent 
for was at an end, since he had been sent for. &. v. Richards, 
5 C. & P., 318. 


29. If such a confession is otherwise relevant, it 


does not become irrelevant merely 
Confession 


otherwise rele- 
vant not become 
irrelevant be- 
cause of pro- 
mise of secrecy. 


because it was made under a pro- 
mise of secrecy, or in consequence of 
a deception practised on the accused 
person for the purpose of obtaining it, 


_ or when he was drunk, or because it 
was made in answer to questions which he need 
not have answered, whatever may have been the 
form of those questions, or because he was not 
warned that he was not bound to make such con- 

17 
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fession and that evidence of it might be given 
against him. 
Note. 

Confessions obtained by fraud, &c.—The rule laid down in Section 
23.as to admissions in civil suits, does not apply to criminal cases. 
Here the great object is to ascertain innocence or guilt, and conse- 
quently so long as the truthfulness of the confession is secured, the 
law does not regard any limitations imposed by the person confessing 
as to its future employment against him, nor will it recognize, even in 
the case of confessions to a spiritual adviser, a promise not to reveal 
such a confession. Evidence in such cases, 1s consequently, admissi- 
ble notwithstanding that the person giving it may have obtained his 
information in an improper manner or may be doing a dishonorable 
act in revealing it; as e.g., where a man has purposely been made 
drunk with a view to a confession, or where the accused has been 
tempted to write to his friends and his letters have been opened, 
or where he has been led to confess by a false representation 
that his accomplices have confessed. Statements made by a person 
talking in his sleep are, of course, no confessions, nor receivable 
in evidence, though they may be of great indicative value. Best, 
§ 531. Mr. Best quotes a case mentioned in Arbuthnot’s Reports of 
Criminal Cases in the Court of Foujdaree Adalut, in which an accused 
person, who was under surveillance, went through the details of a 
murder in his sleep, addressing his accomplices. The man on being 
taxed with the offence admitted his guilt, as did also the persons whom 
he named in his sleep. 


30. When more persons than one are being tried 
jointly for the same offence, and a 
Consideration f de b 
of proved confes- CON ession made by one of such per- 
sionaffecting gongs affecting himself and some other 
person making it f h d, the C 
andothers jointly Of such persons is prove e Vourt 
under trial for may take into consideration such con- 
same offence. : ? 
fession as against such other person as 
well as against the person who makes such con- 
fession. 
Illustrations. 


(a2) A and Bare jointly tried for the murder of C. It is proved 
that A said,—® B and I murdered C.””. The Court may consider the 
effect of this confession as against B. 

(6) A is on his trial for the. murder of C. There is evidence to 
show that C was murdered Py A and B, and that B said,—“ A and I 
murdered C,”’ 
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This statement may not be taken into consideration by the Court 
against A, as B is not being jointly tried. 


Note. 


Confession implicating others jointly tried.—The policy of this 
section has been much questioned, and one writer has gone so far 
as to say that “ the best ‘consideration’ which the Court can give 
to a confession within this section will probably be to hold that it will 
not act upon it against third parties.’? If this means that a Court 
ought not, unless under circumstances altogether exceptional, to rely 
on the uncorroborated confession of a co-accused person, the caution 
is, no doubt, a sound one. But if by “not acting on it’ is meant 
that the confession is to be banished from the Judge’s mind and is not 
to form one ingredient in the conclusion which he forms about the 
case, the intention of the section would be altogether frustrated by the 
course recommended, Thereasons for allowing the Judge to take into 
consideration confessions of this character have been discussed in the 
Introduction : they follow necessarily from the principle, enforced by 
Bentham and now generally accepted as the right one, of admitting 
evidentiary matter of every description for what it is worth, unless, from 
the circumstances of the case, or the character of the Tribunal, some 
obvious danger or disadvantage would arise from doing so. The 
exclusion of various pieces of evidence under English law is owing to 
the circumstance that it has been considered, on the whole, dangerous 
to entrust the consideration of them to a Jury; indeed the whole Law 
of Evidence has been shaped with reference to’a procedure under 
which one part of the case is decided by the Judge and one by the 
Jury. In India, where the functions of Judge and Jury are united 
in a single official, it is unnecessary to insist upon the exclusion of a 
class of statements, which, though generally in a high degree suspi- 
cious, may yet throw some light on the case and are occasionally of the 
utmost importance. The approver’s evidence, admissible under the 
Criminal Procedure Code, is infinitely more suspicious, because he has 
a distinct motive for speaking ; yet it is thought on the whole better to 
have it than not. On the other hand it is easy to conceive circum- 
stances in which a confession by a co-accused would be perfectly safe 
ground on which to base an inference. See Section 114, Hlustration 
(5). The proper course clearly is for Courts to carry out the direction 
of the section, take the confession into consideration, not forgetting 
how very little it is worth in the generality of cases, but not refusing 
to assign to it such weight as it deserves. 

The general view of the Courts is, however, in the highest degree 
unfavorable to any but a very limited and cautious use of the section. 
It must be regarded as a dangerous exception to the general rule, 
and its wording shows that the confession is merely to be an element 
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in the consideration of the evidence. Unless there is something more, 
a conviction upon it will still be a case of no evidence and bad in law. 
Proceedings, 24th January 1873, 7 M. H.C. R., 15. Following this 
Ruling, the Madras High Court annulled the conviction in &. v. 
Hulagu, 1. L. R. 1. M. 163, on the ground “that a conviction based 
solely upon the evidence of a co-prisoner is bad in law.’? The con- 
fession of one of the prisoners cannot be used to corroborate the 
evidence of an accomplice against the others. R. v. Maldpa bin, 
Kapand, 11 Bom. H. C. Rep., 196—198; R. v. Durbaroo Das Sirdar, 
13 Suth. W. R., (Cr. R.) 14. As tothe evidence of an accomplice, 
corroborated or uncorroborated, see Sections 133 and 157. 

In Empress v. Ashutosh Chucher Wilts, 1. L. R., 4 Cal., 483 it 
was held by Jackson and Macdonnell, J.J., that a confession by one 
co-accused is not sufficient to support the conviction of the other 
accused, even when corroborated by circumstantial evidence unless the 
circumstances constituting the corroboration would, if believed, them- 
selves support aconviction. It may however be questioned how far this 
limitation of the effect of the section is justified by its wording. On 
the same occasion Garth, C.J., ruled that the question of the weight 
to be attached to such a confession, and of its adequacy to support 
a conviction was one for the Judge. 

In the same case the Court held that the word ‘ Court’ in this 
section included both Judge and Jury. 

Where a statement was made by one of the accused inculpating 
himself and others was subsequently retracted, and the accused made 
another exculpating himself, the second statement was held to be 
inadmissible. R. v. Noorbux Kazi, L. R., 6 Cal., 279. 

The counsel for one accused person may ask questions to prove a 
confession by another accused. In such a case the Judge ought to 
instruct the Jury that the confession, so elicited, is not to be treated 
as evidence against the person making it, but merely in favor of the 
other accused, Per Westropp, C. J., in Empress v. Pitamber Fina, 
I. L. R., 2 Bom., 61. 

It was held by the Bombay High Court that where a pardon tendered 
to some of the accused by a Magistrate proved to be illegal, their con- 
fessions made under such pardon are wholly inadmissible; and the 
Session’s Court cannot, by informing them of the illegality, and asking 
them if they still adhere to their confessions, render them admissible. 
Empress v. Hammanta, 1. L. R., 1 Bom., 610. 

This section would not, in a divorce suit, apply to confessions of 
adultery by a respondent or co-respondent as against the other party, 
since such persons are not being “jointly tried for the same offence.’’ 
The admission of a respondent has been held to be inadmissible as 
against a co-respondent in England. Robinson v. Robinson and Lane 

L, J. (Pr. & M.) 17. Such an admission, however, would appear 
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to be admissible under Section 10 of the present Act as the statement 

of a person who has conspired to commit an offence. 

In order to render the confession of one orisoner, jointly tried with 
another, admissible in evidence against the latter, it must appear that 
the confession implicates the confessing person substantially to the 
same extent as it implicates the person against whom it is to be used, 
in the commission of the offence for which the prisoners are being 
jointly tried. R. v. Belat Ali, 10 B. L. R,, 453. 

The confession of a person who says he abetted a murder but 
withdrew before the actual perpetration of the deed by his associates, 
was held by the Bombay High Court not to be receivable in evidence 
against the latter, though the person confessing is jointly tried with 
them ona charge of murder. R.v. Amrité Govindd, 10 Bom. H. R,, 
P: 497- 

A prisoner who pleads guilty at the trial, and is thereupon convicted 
and sentenced, cannot be said to be jointly tried with the other 
prisoners committed on the said charge who pleaded not guilty. 
R. v. Kalu Patil, 11 Bom. H. C. Rep., 146. 


31. Admissions are not conclusive proof of the 

Admissiona not matters admitted, but they may oper- 

conclusive proof, ate as estoppels under the provisions 
but may estop. §=»_ hereinafter contained. 


As to estoppels, see post, Chapter VIII, Sections 115—117. 


STATEMENTS BY PERSONS WHO CANNOT BE 
CALLED AS WITNESSES. 


392. Statements, written or verbal, of relevant 
rson who 1 

Casesin which J208. made by a person who is dead, 
statementof ree OF who cannot be found, or who has 
levant fact by become incapable of giving evidence, 
person who is 
dead or cannot OF whose attendance cannot be procur- 
be found, &0.,i8 ed without an amount of delay or ex- 
a pense which, under the circumstances 
of the case, appears to the Court unreasonable, are 


themselves relevant facts in the following cases :— 


(1) When the statement is made by a person, as 
When it re. +0 the cause of his death, or as to any 
lates to cause of of the circumstances of the transaction 
vonthis which resulted in his death, in cases in 
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which the cause of that person’s death comes into 
question. . 

Such statements are relevant whether the person 
who made them was or was not, at the time when 
they were made, under expectation of death, and 
whatever may be the nature of the proceeding in 
which the cause of his death comes into question. 

(2) When the statement was made by such per- 

or is made in 800 in the ordinary course of business, 
course of busi- and in particular when it consists of 
eae any entry or memorandum made by 
him in books kept in the ordinary course of business, 
or in the discharge of professional duty; or of an 
acknowledgment written or signed by him of the 
receipt of money, goods, securities or property of any 
kind; or of a document used in commerce written 
or signed by him, or of the date of a letter or other 
document usually dated, written or signed by him. ®) 


(3) When the statement is against the pecuniary 

or against ine OF proprietary interest of the person 

terest of maker; making it, or when, if true, it would 

expose him or would have exposed him to a criminal 
prosecution or to a suit for damages.®) 


(4) When the statement gives the opinion of any 

_ such person as to the existence of any 

nion es to pubic ©PUblic right or custom or matter of 

right or custom public or general interest, of the 

general interest; Xistence of which, if it existed, he 

would have been likely to be aware,©) 

and when such statement was made before any 

controversy as to such right, custom or matter had 
arisen. 

(5) When the statement relates to the existence 

or relates to Of any relationship |*by blood, mar- 

existence of re. riage or adoption] between persons as 

saci to whose relationship the person mak- 


* Addod by Act XVIII of 1872, 
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ing the statement had special means of knowledge,”) 
and when the statement was made before the ques- 
tion in dispute was raised. 
(6) When the statement relates to the existence 
of any relationship [*by blood, mar- 
oris made in piage or adoption] between persons 
will or deed of f ‘ . 
deceased person; Geceased, and is made in any will or 
deed relating to the affairs of the 
family to which any such deceased person belonged, 
or in any family pedigree,® or upon any tombstone, 
family portrait or other thing on which such state- 
ments are usually made, and when such statement was 
made before the question in dispute was raised. 


(7) When the statement 1s con- 


goo rites 16 tained in any deed, will or other docu- 
Hanssction men” ment which relates to any such trans- 


18, clause (a2); action as is mentioned in Section 13 
clause (a).0% 
SEs dade DY (8) When the statement was made 


several persons, 

and expresses by a number of persons, and expressed 
scolings rele. feelings or impressions on their part 
in question. relevant to the matter in question.“V 


Illustrations. 


(2) The question is, whether A was murdered by B: or 

A dies of injuries received in a transaction in the course of which 
she was ravished. The question is whether she was ravished by B; or 

The question is, whether A was killed by B under such circum. 
stances that a suit would lie against B by A’s widow. 

Statements made by Aas to the cause of his or her death, refer- 
ring respectively to the murder, the rape, and the actionable wrong 
under consideration, are relevant facts, 

(6) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the 
course of business, stating that, on a given day, he attended A’s 
mother and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in 
the course of business, that, on a given day, the solicitor attended A 


* Added by Act XVIII of 1872. 
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at a place mentioned in Calcutta, for the purpose of conferring with 
him upon specified business, is a relevant fact. 

(zd) The question is, whether a ship sailed from Bombay harbour 
on a given day. 

A letter written by a deceased member of a merchant's firm, by 
which she was chartered, to their correspondents in London to whom 
the cargo was consigned, stating that the ship sailed on a given day 
from Bombay harbour, is a relevant fact. 

(e) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received 
the rent on A’s account and held it at A’s orders, is a relevant fact. 

(f) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under 
such circumstances that the celebration would be a crime, is relevant. 

(g) The question is, whether A, a person who cannot be found, 
wrote a letteron acertainday. The fact that a letter written by him 
is dated on that day, is relevant. 

(kh) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be pro- 
cured, is a relevant fact. 

(z) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(j) The question is, what was the price of grain on a certain day 
in a particular market. A statement of the price, made by a deceased 
b&nya in the ordinary course of his business, is a relevant fact. 

(k) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact, 

(/) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth 
of A on a given day, is a relevant fact. 

(m) ‘The question is, whether, and when, A and B were married. 

An entry in a memorandum book by C, the deceased father of B, 
of his daughter’s marriage with A at a given date, is a relevant fact. 

(z) A sues B for a libel expressed in a painted caricature exposed 
in a shop window. The question is as to the similarity of the cari- 
cature and its libellouscharacter. The remarks of a crowd of specta- 
tors on these points may be proved. 


Note. 

(1) Dying declarations are admissible where the cause of the 
declarant’s death is in question.—This is an important extension of 
the former law, according to which it was essential, in order to let in 
a dying declaration, that the declarant should have been, and should 
| have thought himself to be, in danger of approaching death. Accords 
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ing to English law, moreover, such statements are admissible only 
in cases of homicide, ‘“‘ when the death of the deceased is the sub- 
ject ot the charge, and the circumstances of the death are the sub- 
ject of the dying declaration.” ‘‘ Thus, on a trial for robbery, the 
dying declaration of the party robbed has been rejected; and where 
a prisoner was indicted for administering drugs to a woman with 
intent to procure abortion, her statements z# extremis were held to be 
inadmissible.—Zayl., § 644-5. Under the present section such state- 
ments are admissible ‘ whatever be the nature of the proceeding,’ as 
in a trial for procuring abortion, or in a civil action for unskilful 
surgery : and the statement is admissible whether it 1s as to the cause 
of death, ov as to any of the circumstances of the transaction which 
resulted in the person’s death: it must, however, be in a case in 
which the cause of the person’s death comes into question. 

Such a statement would generally, it is apprehended, be relevant. 
under Section 14, whether the person making it were dead'or not. 
But the statement must be more than a mere expression of assent to 
another person’s statement; thus ‘‘ where a statement, ready written, 
was brought by the father of the deceased to a magistrate, who accord- 
ingly went to the deceased and interrogated her as to its accuracy, 
paragraph by paragraph, it was rejected in Ircland by Mr. Justice 
Crampton, who observed that, ‘in a state of langour in which dying 
persons generally are, their assent could be easily got to statements 
which they never intended to make, if they were but ingeniously inter- 
woven by ,an artful person with statements which were actually 
true.” "’—Tayl., § 650. 

The English ruling in R. v. Pike, 3 C. & P., 598, according to which 
the dying declaration of a child of such tender years that she could 
not understand the doctrine of a future state, was rejected, is not appli- 
cable under the present section ; nor, it would seem, is the question of 
the competence of the person to bear testimony one which affects the 
admissibility of the statement. If it complies with the requirements 
of this section it is relevant, though, possibly, of small importance. 

But dying declarations, other than those now provided for, are inad- 
missible, unless they can be shown to be relevant under some other 
section. Thus, where a man was tried on an indictment for murder, 
the prisoner was not allowed to avail himself of the statement of a 
stranger, who, on his death-bed, confessed that he had committed the 
crime. Such a statement, however, might be shown to fall within 
the scope of Clause (3) of the present section. 

(2) Entry made in the course of business :—The most familiar 
English case on this subject is that of Price v. The Earl of Torrington, 
Salk., 285; s. c., 1 Smith, L. C , 328 (7th edn.) in which the plaintiff, 
a brewer, brought an action against the defendant for beer sold and 
delivered. The evidence against the defendant was, that the usual 
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way of the plaintiff’s dealing was, that the draymen or carters, came 
every night to the clerk of the brew-house, and gave him an account 
of the beer they had delivered out, which he set down in a book kept 
for that purpose, to which the draymen set their names ; and that the 
drayman who had delivered the beer in question was dead; but the 
book was produced and bore his signature. This was held good 
evidence of delivery of the beer. 

Personal knowledge by person making the entry of fact record- 
ed, is not necessary.— If the entry was made in the course of business, 
no question as to the source of information, on which the entry was 
based, will affect its admissibility. According to English law such 
an entry must be based on the personal knowledge of the person 
making it. 

“Thus in an action for the price of coals, which had been sold at the 
pit’s mouth, an entry was rejected, which appeared to have been made 
in the following manner. In the ordinary course of business, it was 
the duty of one of the workmen at the pit, named Harvey, to give 
notice to the foreman of the coal sold; and the foreman, who was not 
present when the coal was delivered, and who was unable to write, 
used to employ a man named Baldwin to make entries in the books 
from his dictation. Baldwin read over these entries every evening 
to the foreman. At the time of the trial, Harvey and the foreman 
were dead, and Baldwin was called to produce this book, with the 
view of proving thereby the delivery of the coal in question; but 
the Court held that it was inadmissible. The ground of this deci- 
sion appears to have been, that, although the entries, being made 
under the foreman’s direction, might be regarded as made by him, 
yet, inasmuch as he had no personal knowledge of the facts stated in 
them, but derived his information at second-hand from the workman, 
there was not the same guarantee for the truth of the entries as might 
be found in Price v. Torrington, Doe v. Turford, and Poole v. Dicas ; 
in all of which cases the party making the entry had himself done the 
business, 2 memorandum of which he had inserted in his book.”’— 
Layl., § 632. 

Under the present section it is not necessary that the person making 
the entry should have a personal knowledge of the fact recorded ; it 
would be sufficient to show that the entry was made in the ordinary 
course, and that the question as to how the person making the entry 
came to know about the matter, though it might affect the weight to 
be given to the entry, would not affect its admissibility. 

Such entries admissible though not contemporaneous —Accord- 
ing to English law, entries made in the course of business must be 
shown to have been contemporaneous ; this is not required by the pre- 
sent section, though, of course, such entries would ordinarily be so. 

As to the admissibility and effect of entries in books of account and 
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official records, whether the maker is dead or not, see post, Sections 
34 and 35. 

Mr. Norton observes [page 182] with reference to this clause of the 
section: ‘The principal points to bear in mind are the following : 
Though the Act is silent as to them, Courts will probably act prudently 
in abiding by the English decisions when the points arise.’” The 
points thus referred to are 

(i) the necessity that the entry should be by a person having 
personal knowledge ; 

(ii) that it should be contemporancous ; 

(iii) that it should not be an entry of any collateral fact ever and 
above what it was the strict duty of the person entering it 
to record ; 

As to these it is necessary to observe that, as these restrictions have 
been advisedly omitted by the Legislature, Courts will, so far from 
“acting prudently,’’ be committing an illegality if they exclude evi- 
dence on grounds not countenanced by the law. Any evidence which 
falls within the terms of the present section is admissible. In &. v. 
Hanmantd, 1 1. L. R., (Bom.) 610, it was held that account books con- 
taining entries not made by, nor at the dictation of, a person who 
had a personal knowledge of the truth of the facts stated, if regularly 
kept in course of business, are admissible as evidence under Section 
34, and, semble, under Section 32, Cl. 2. Account books, though 
proved not to have been regularly kept in course of business, but 
proved to have been kept on behalf of a firm of contractors by its ser- 
vant or agent appointed for that purpose, are relevant as admissions 
against the firm. 

(3) Admissions against interest.—Illustrations (e) and (/) are 
specimens of admissions against interest; in (e) because the agent 
admitted to A that he held moneys, for which he was bound to account 
to him, in ( f) because the clergyman’s statement would have exposed 
him to a criminal prosecution. The English case of Jvat v. Finch, 1 
Taunt., 141, exemplifies the same rule. This was an action of tres- 
pass for taking three mares, the property of the plaintiff. The defend- 
ant, who was lord of the manor, justified under a heriot custom ; and 
the sole question between the parties was, whether one Alice Watson, 
the tenant, was possessed of the mares at the time of her death. The 
plaintiff contended that she had given them to him some time before, 
and tendered in evidence her declarations to that effect. Her decla- 
ration was admitted by the Appellate Court as having been against 
her interest.—Tayl., § 717. 

The English Courts have differed as to whether an entry by a person, 
acknowledging the payment of money to himself can be regarded as 
against his interest, when the entry is the only evidence of the charge 
of which it shows the subsequent liquidation, Thus, it was question- 
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ed whether a receipt by a carpenter of money paid for repairs would 
be considered as against his interest when the Bill was the only evi- 
dence of the demand. This refinement is met by the provision of 
Clause (2) that a memorandum of receipt given in the course of busi- 
ness is always admissrble. 

A statement charging a person with the receipt of money does not 
cease to be against his interest although it forms part of a general 
debtor and creditor account, the balance of which is in favour of the 
receiver, Rowe v. Brenton, 3 M. & R., 267. 

‘An entry of moneys received for a third person need not show for 
whom they were received, if it can be proved aliunde that they were 
received for a third person. Ibid. 

The provision rendering relevant any statement, which would have 
exposed a man to criminal prosecution, is a departure from the 
English law. The admissibility of such statements was discussed in 
the “Sussex Peerage case,’’ and it was ruled by Lord Lyndhurst 
that they were inadmissible, 11 Cl. & Fin., 85, at page IIo. 

In the English Courts a distinction is made as to the effects of 
entries in the course of business, and statements against interest : the 
latter are admitted as proof of independent matters, which, though 
forming part of the entry, are not in themselves against the interest 
of the declarant, as, e.g., an entry by an accoucheur of payment for 
delivering a child is admisstble to prove the date of the child’s birth: 
but with regard to entries in the course of business it has been held 
that ‘“‘ whatever effect may be due to an entry made in the course of 
any office reporting facts necessary to the performance of a duty, the 
statement of other circumstances, however naturally they may be 
thought to find a place in the narrative, is no proof of those circum- 
stanees.”? Chambers v. Bernasconi, 1 C. M. & R., 347, at page 368. 
This distinction would appear not to be retained in the present sec- 
tion: anything contained in a statement which could be shown to 
have been made in the ordinary course of business would, it is con- 
ceived, be admissible in the same way as anything contained ina 
statement against interest. ; 

In order that a statement should be deemed to have been “ made’’ 
by a person it will not, it is apprehended, be necessary to show that 
it was actually written by him, if it can be shown to have been written 
under his direction, or to have been superintended and adopted by him. 
The English law on the subject is thus described by Mr. Taylor :— 

“To render accounts admissible as the declarations of a deceased 
person charging himself, it is not necessary that they should be in his 
handwriting, and should bear his signature; but they will be received 
in evidence, if they were written by him either wholly, or in part, 
though they were not signed ; or if they were signed by him, though 
they were written by astranger. Neither can any objection be raised 
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to their admission, though they were neither written nor signed by 
the deceased, if either direct proof can be furnished that they were 
written by his authorized agent, or if that fact can be indirectly estab- 
lished, as for instance, by showing that the deceased subsequently 
adopted the accounts as his own, and delivered them in at an audit ; 
nor does it signify in such a case, whether the party who actually 
wrote the accounts be alive or dead at the time of the trial, though in 
the former event, his non-production may be matter of observation 
to the jury. But if no proof can be given that the account was either 
written, or signed, or authorized, or adopted, by the deceased person 
made chargeable thereby, it cannot be received.’’—Tayl., § 615. 

It must be remembered that statements ‘“‘in books of account, 
regularly kept in the course of business”’ are by Section 34 relevant, 
irrespective of the presence of the person who made them; such 
entries, however, must be corroborated in order to create a liability. 

(4) Matters of public or general interest.—‘ The law. of 
England lays down the rule that, on the trial of issues of fact before 
a jury, hearsay evidence is to be excluded, as the jury might often be | 
misled by it; but makes exceptions where a relaxation of the rule 
tends to the due investigation of truth and the attainment of justice. 
One of these exceptions is where the question relates to matters of 
public or general interest. The term ‘interest’ here does not mean 
that which is ‘interesting’ from gratifying curiosity or a love of 
information or amusement, but that in which a class of the commu- 
nity have a pecuniary interest or some interest by which their legal 
rights or liabilities are affected. The admissibility of the declarations 
of deceased persons in such cases is sanctioned, because these rights 
and liabilities are generally of ancient and obscure origin, and may 
be acted upon only at distant intervals of time; because direct proof 
of their existence, therefore, ought not to be required; because in 
local matters in which the community are interested all persons living 
in the neighbourhood are likely to be conversant; because common 
rights and liabilities being naturally talked of in public, what is 
dropped in conversation respecting them may be presumed to be 
true; because conflicting interests would lead to contradiction from 
others if the statement were false; and thus a trustworthy reputation 
may arise from the concurrence of many parties unconnected with each 
other, who are all interested in investigating the subject. But the 
relaxation has not been, and ought not to be, extended to questions 
relating to matters of mere private interest, for respecting these direct 
proof may be given, and no trustworthy reputation is likely to arise. 
We must remark, however, that, although a private interest should be 
involved with a matter of public interest, the reputation respecting 
rights and liabilities affecting classes of the community cannot be 
excluded, or this relaxation of the rule against the admission of hear- 
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say evidence would often be found unavailing.’’? Per Lord Campbell, 
C. J., in R. v. Inhabitants of Bedfordshire, 4 E. & B., 535, at page 541- 

Where a letter of the Collector, containing an abstract of the 
opinions of Zamindars furnished for the use of the Board of Revenue, 
was tendered as evidence of the custom of a Zamindary, it was 
rejected by the Committee of the Privy Council, there being, their 
Lordships said, no reason why some of the Zamindars might not 
have been called; Ramalakshmi Ammal v. Sitvanantha Perumal 
Sethurayar, 14 M. 1. A., 570; but the action of the Board taken on 
the letter of the Collector might, it is submitted, have been proved 
under Section 13, of the present Act as a transaction in which the 
custom was recognized, and the Collector’s letter would, in that case, 
be admissible under Section 9 as explaining the transaction. See 
note to Section 13. 

(5) Distinction between “ public” and “general” interest abo- 
lished.—This does away with a distinction known to English law 
between matters of public interest, z.c., affecting the entire community, 
and matters of general interest affecting only some section of it. In 
the former case, evidence of reputation might be received from any 
one; in the latter, some connection with the place or subject has 
to be proved. By the present law, it will be necessary in every case 
alike to show that the circumstances of the person, whose statement 
is to be proved, were such that he would have been likely to have 
competent knowledge of the right, custom or matter, if it existed. 

(6) Statement must have been made before controversy arose. 
«In order that a statement should be admissible under this clause, 
it must have been made before any controversy as to the matter had 
arisen. The same provision is made, though in slightly different 
terms, as to statements admissible under Clauses (5) and (6). This 
is in accordance with the rule of English law. “No man,” says 
Taylor, “is presumed to be thus indifferent in regard to matters in 
actual controversy ; for when the contest has begun, people generally 
take part on the one side or the other, their minds are in a ferment ; 
and, if they are disposed to speak the truth, facts are seen by them 
through a false medium. To avoid therefore the mischiefs which 
would otherwise result, all ex parte declarations, even those upon oath, 
are rejected, if they can be referred to a date subsequent to the begin- 
ning of the controversy.—Zayl., § 563. In order, however, to have 
the effect of excluding subsequent statements, the controversy must 
have been as to the right, custom or matter under enquiry; and, 
therefore, the mere fact of a controversy between the parties, if it was 
not regarding the matter in question, will not operate to exclude the 
statement. Nor will such a statement be inadmissible on the ground 
that it was made with a view to avoid future controversy: or with the 
direct intention of supporting the declarant’s title, or because the 
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declarant stood, or believed that he stood, in the same legal position 
as the person by whom the statement is adduced.—Tayl., § 565. 

(7) In questions about relationship any special knowledge 
renders the statement admissible.—According to English law a 
certain degree of relationship is necessary in order to make such 
statements admissible, and statements of illegitimate children, accord- 
ingly,’ have been rejected. Under the present section the exist- 
ence of any special means of knowledge on the part of the person 
making the statement will render it admissible. As to the recital of 
a family custom in a deed, see Hurronath Mullick v. Nittanund 
Mullick, 10 B. L. R., 263. 

(8) Family pedigree.— There is a question in the English Courts 
how far a pedigree, purporting to have been compiled, either wholly 
or in part, from registers and other documents, which are not shown 
to have been lost, is admissible. In the case of Davies v. Lowndes, 
7 Scott, N. R., 211, a Welsh pedigree, proved to be in the handwriting 
of one of the ancestors of the plaintiff, was produced from proper 
custody, but had at its close a memorandum to the following effect : 
“collected from Parish Registers, Wills, Monumental Inscriptions, 
Family Records, &c.”’ This was tendered as evidence of the relation- 
ship of persons living at the time when the document was framed, but 
was rejected by the Court of Common Pleas on the ground that it bore 
on its face a certificate that it was only secondary evidence of existing 
originals, the absence of which was not accounted for. It was after- 
wards, however, decided by the Exchequer Chamber that the docu- 
ment was admissible, so far, at any rate, as it recorded facts which the 
maker might be presumed to have learnt from his personal knowledge 
of the persons therein described as relations, or from information 
received by him from some deceased members of what the latter 
knew, or heard from other members who lived before his time. It is 
apprehended that under the present section, if the document could be 
deemed ‘a family pedigrce,’’ any statement in it would be admissi- 
ble, notwithstanding any memorandum as to the sources from which 
it was compiled. 

(9) Recital regarding relationship contained in a deed.—Seec 
Note (6) to the present section. A recital in a deed by A, deceased, 
making provision for B, who was described as A’s sister, has been 
held by the English Courts (along with evidence of reputation,) suffi- 
cient evidence to entitle the Court to hold that A and B were legiti- 
mate sisters. Smith v. Tebbitt, L. R., 1 P. & D., 354. 

(10) Statement in deed of right or custom.—These are transac- 
tions by which a right or custom in question was created, claimed, 
modified, recognized, asserted or denied, or which are inconsistent 
with the existence of any such right or custom. ‘The effect of this 
clause is that a recital or other statement of a relevant fact, contained 
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in any document admissible under Section 13, would be itself relevant, 

if the party making the statement were dead or non-producible. 

(11) Evidence of general feeling or impression of the public 
relevant to the matter in question.—lIllustration (7) gives an 
instance of the sort of cases for which this clause is intended to pro- 
vide. The object often is to ascertain not so much the feelings or 
impressions of individuals as the general feeling or impression of a 
crowd or other public body. This is to be gathered from the expres- 
sions used by individuals forming the crowd, and evidence of such 
expressions is admissible, though it is often impossible to call the 
individuals themselves as witnesses. 

(12) Evidence to contradict statement.— As to evidence, admis- 
sible for the purpose of contradicting or corroborating a statement 
admissible under this section, or of impeaching or confirming the 
credit of the person making it, see post, Section 158. 


33. Evidence given by a witness in a judicial 
proceeding,” or before any person 
Evidence in a ; erat 
former judicial authorized by law to take it, is relevant 
proceeding when for the purpose of proving, in a subse- 
relevant. at aa : : 
quent judicial proceeding, or ina later 
stage of the same judicial proceeding, the truth of 
the facts which it states, when the witness is dead or 
cannot be found, or is incapable of giving evidence, 
or is kept out of the way by the adverse party, or if 
his presence cannot be obtained without an amount 
of delay or expense which, under the circumstances 
of the case, the Court considers unreasonable :@ 
Provided 
that the proceeding was between the same parties® 
or their representatives in interest ; 
that the adverse party in the first proceeding had 
the right and opportunity to cross-examine ; 
that the questions in issue were substantially the 
same" in the first as in the second proceeding. 
Keplanation.—A. criminal trial or enquiry shall be 
deemed to be a proceeding between the prosecutor 
and the accused within the meaning of this section. 
Note. 


Previous depositions when relevant.—The previous section has 
enumerated eight classes of statements, which may be proved when 
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the person who made them is dead or for other sufficient reason 
cannot be produced. In the present section the question of admissi- 
bility depends not, as in Section 32, on the character of the statement 
and the subject to which it refers, but on the circumstances in which 
it was made, vis.: 1st, that it was evidence given in a judicial proceed- 
ing ; 2nd, that the proceeding is between the same parties or their 
representatives in interest ; 37d, that the opposite party had the right 
and opportunity of cross-examining ; 4th, that the question in issue at 
the second proceeding is substantially identical with that which was 
in issue on the first. If these conditions are complied with the state- 
ment of a witness, who for sufficient reason cannot be produced, may 
be used as evidence in a subsequent proceeding. The facts stated 
must, of course, be relevant to the inquiry. 

Provision is made in Section 158 for testing the accuracy and, if 
necessary, rebutting the evidence thus admitted. When a witness 
is present, his evidence in a former judicial proceeding may always 
be used to corroborate or contradict him. See post, Sections 155, 
Clause (3) and 157: and, if the witness be a party to the suit, his 
statements in former judicial proceedings will often be relevant against 
him asadmissions. Soojan Bibee v. Achmut Ali, 14 B.L. R., App., 3. 
See notes to Section 21. 

A statement contained in an affidavit, relative to a pending suit, 
would be made “ in a judicial proceeding.”’ 

(2) Where a witness cannot be found, or be produced without 
unreasonable delay or expense his deposition is admissible.—The 
inability to produce may be either temporary or permanent. R&. v. 
Asghur Hosain, 1. L. R., 6 Cal., 774. The provisions of the section 
are less strict than the English law, which will not, in criminal 
cases, admit a former deposition of a witness on mere proof that he 
cannot be found after diligent search, Zayl., § 442; nor even if it be 
shown that, being a foreigner, he has left the country without any 
intention to defeat justice. Under the present section, if either the 
witness cannot be found, or cannot be produced without unreasonable 
delay or expense, his deposition will, subject to the provisoes of the 
section, be admissible. 

(3) “The same parties,” ie., the same in interest not in mere 
form.—The parties need not be absolutely identical; the plaintiff in 
the one case may be the defendant in the other; and there may have 
been a plurality of parties in the one case and not in the other; ase.g., 
evidence given in a suit brought by A and others against B would be 
admissible in a subsequent suit brought by B against A alone, provided 
that the subject-matter of both suits were substantially the same. 
Wright v. Doe d. Tatham, 1 A. & E., 3. Where, however, one of 
the parties to the subsequent suit is not a representative in interest 
of a party to the previous suit evidence taken in the first suit is not 
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receivable in the second. Thus, where A died without issue, leaving 
a widow B. B adopted C under an alleged anumati-patra executed 
by A. D, the uncle of A, died leaving a widow E in whose favor he 
had executed an anumati-patra by the terms of which she was to 
have the management of his property during the minority of the 
adopted son, in whom it was to vest on his adoption. E adopted F 
subsequently to the adoption of C by B. On D?’s death B, as the 
widow of A and adoptive mother of C, sued E as the widow of D, 
ignoring F, to establish the fact of her having adopted C under an 
anumatt-patra from her husband. F died and E adopted G. In a 
suit brought by G through his mother and guardian, E, to have the 
adoption of C declared invalid, B filed certain depositions of witnesses 
who had been examined in the suit filed by her against E. The High 
Court held that the depositions ought not to be received as the pjain- 
tiff, the adopted son G, was not a representative in interest of the 
widow E, the party to the suit in which the depositions were recorded. 
Mrinmoyee Dabea v. Bhoobunmoyee Dabea, 15 B. L. R., 1. 

(4) The questions in issue must be substantially the same.— 
This is not to be understood as meaning that all the questions in 
the two proceedings must be identical in order to make evidence 
given in one admissible in the other. The essential point is that the 
question in issue should have been so raised in the former suit as to 
give the parties the opportunity of examining and cross-examining If 
in a dispute about lands any fact comes directly in issue evidence given 
about it may be used, under the conditions prescribed by Section 33, 
in an action about other lands. TZayl., § 36, I. L. R., 3 Mad. 53. 

The questions in issue may be substantially the same although 
the character of the inquiry has changed. For instance, a witness was 
examined before a Magistrate in acase of grievous hurt. The wit- 
ness subsequently died, and the charge before the Sessions Judge was 
added of culpable homicide. The evidence of the witness is admissible 
in the Sessions Court. F&.v. Rochia Mohato, I. L. R., 7 Cal., 43. 

So, again, if ina dispute respecting lands any fact were to come 
directly in issue, the evidence will be admissible between the same 
parties or their representatives to prove the same point in a dispute 
about other lands. Doed, Foster v. The Earl of Derby, 1 A. & E., 783. 

As to the mode of contradicting or corroborating statements rele- 
vant under this section, or of impeaching or confirming the credit of 
the person by whom the statement was made, see post, Section 158. 

There is one important class of cases in which statements in a 
previous judicial proceeding are admissible without these conditions. 
By the Criminal Procedure Code, it is provided that in trials before 
a-High Court or Court of Session the evidence of a witness made at 
the enquiry before the Committing Magistrate may, at the discretion 
of the presiding Judge, be treated as evidence in the case, if it was 
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duly taken in the presence of the accused. R. v. Amanuila, 12 B. L. 

R., App. 15. So also as evidence taken under a commission. 

When British subjects are being tried under Section 9 of the Foreign 
Jurisdiction and Extradition Act, copies of depositions made or 
exhibits produced before the Political Agent of the State, in which 
the offence is alleged to have been committed, may be received in 
certain cases, Section 10; and soin enquiries ordered by Government 


under Section 14. 
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34. Entries in books of account,” regularly kept 
ee ., in the course of business, are relevant 
ntries in . 
books of account Whenever they refer to a matter into 
when relevant. which the Court has to inquire, but 
such statements shall not alone be sufficient evidence 
to charge any person with liability. 


Illustration. 


A sues B for Rupees 1,000 and shows entries in his account books 
showing B to be indebted to him to this amount. The entries are 
relevant, but are not sufficient without other evidence to prove the 
debt. 

IN ote. 

(1) Entries in books of account.—Under the English Common 
law a party cannot prove, in his own behalf, an entry in his books 
made by himself. This rule has been however relaxed in favor of 
Banker’s Books by 42 & 43 Vic. c. 11; and Courts of Equity can 
direct books of account to be taken as priméd facie evidence of the 
matters stated therein, 30 & 31 Vic. c. 44, Taylor, § 641 B. The 
present section, which is in conformity with the law of France and 
America, is a reproduction of the Roman law, under which “the 
production of a merchant’s or tradesman’s book of accounts, regularly 
and fairly kept in the usual manner, was deemed presumptive evidence 
(semiplena probatio) of the justice of his claim; and in such cases, 
the suppletory oath of the party (jsuramentum suppletivum) was 
admitted to make up the plexa probatio necessary to a decree in his 
favor.”’—Tayl., § 642. A party may, under this section, corroborate 
other evidence of a debt being due to him by entries, whether by him- 
self or another, in his own books, provided the books have been 
regularly kept in the course of business. 

When a Company under the Indian Companies’ Act is being 
wound up, the books, accounts and documents of the Company and 
the liquidators are, as between the contributories, primd facie evi- 
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dence of all things purporting to be recorded therein. Act VI of 1882, 
Section 198. 

(2) But are insufficient alone to charge any person with liabi- 
lity.—This is in accordance with the doctrine laid down in Raz Svz 
Kishen v. Rai Huri Kishen, 5 M. 1. A., 432, where it was held that 
“the production of Banker’s books with the entries of the items consti- 
tuting the demand, kept according to the established custom of 
Mahajans in India, is not of itself sufficient evidence to establish 
such a claim, strict proof of the debt being required.”? Backed, how- 
ever, by the statements of the creditor or other credible testimony, 
they would be sufficient, as for instance, in Dwarka Doss v. Baboo 
Fankee Doss, 6 M. I. A., 88, where the admission of the correctness by 
the defendant was held sufficient evidence to dispense with other 
evidence, independent of the plaintiff’s account books, as to the exist- 
ence of a debt. 

See R. v. Hanmantd, 1 1. L. R., Bom. 610, Section 34. 


35. An entry in any public or other official book, 
register, or record, stating a fact in 


Entry in public jiggue or relevant fact and made by a 
record, made in 


performance of public servant in the discharge of his 
ity enjoined Py official duty, or by any other person 
vant. in performance of a duty specially 


enjoined by the law of the country in 
which such book, register, or record is kept, is itself 
a relevant fact. 


IN ote. 


Entries in public records by public servant.— Under this section 
entries made by Settlement Officers and Village Officials in the 
record of Rights: records by a Registrar of Births, Deaths and Mar- 
riages : minutes of meetings where such minutes are directed by law to 
be kept, and other like documents, are relevant when the matters to 
which they refer are relevant. 

As to the weight to be given to ish-navisi papers as against satis- 
factory oral evidence of uninterrupted possession, see Farquharson 
v. Dwarkanath Singh, 8 B. L.R., (P C.), 504. 

By Section 87 of the Indian Companies’ Act, 1882, a copy of the 
teport of Inspectors, appointed under the Act, authenticated by the 
seal of the Company, is admissible as evidence of their opinion. 

Such entries are frequently conclusive proof of the facts record- 
ea.—Thus, the certificate of a District Court granted under Section 4 
of Act XX VII of 1860, is conclusive proof of the representative title of 
the person to whom it is granted : and a certificate, granted under Part, 
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VI of the Indian Christian Marriage Act, 1872, is conclusive proof 
of the marriage having been performed : a‘certificate of sale is conclu- 
sive evidence of such sale under Madras Act VI of 1867, Section 20. 

Weight to be given to official reports.—The following remarks 
of the Judicial Committee are instructive on this subject : ‘‘ This new 
dispute was referred to the then Collector, Mr. Wroughton. His 
report upon it is dated the 7th January 1834. It appears that he 
examined the depositions sent to the Collectorate in 1815, and other 
documents, and he records the facts which, in his opinion, are adverse 
to the claims made on the part of the Zemindar. He alsoreported in 
favor of the title of the Pandarum Vencatachellum to the office. 

“The Board of Revenue upon this report made a minute on the 
3zoth July 1835 that there existed no ground for questioning the vali- 
dity of the appointment of the pandarum. 

“One of the objections urged by Mr. Mackeson to the judgment of 
the High Court was that the Judges had given too much weight to 
the reports of the Collectors, which they described as ‘ quasi-judicial 
proceedings.’ It is to be observed, however, that it is the duty of 
the Collectors, under Section 10 of the Regulation of 1817, to ascertain 
and report to the Board the names of the present trustees, managers, 
and superintendents ot the temples, and by whom and under what 
authority they have been appointed or elected, and whether in con- 
formity to the special provisions of the original endowment by the 
founder, or under any general rules. They are also, under Section 
11, to report all vacancies, with full information, to enable the Board 
to judge of the pretensions of claimants, and whether the succession 
has been by descent, or by election, and if so, by whom. The Report, 
therefore, of Mr. Wroughton was entirely within his province, and the 
line of his duty.” 

‘“* Their Lordships think it must be conceded that when these reports 
express opinions on the private rights of parties, such opinions are 
not to be regarded as having judicial authority or force. But being 
the reports of public officers made in the course of duty, and under 
statutable authority, they are entitled to great consideration so far 
as they supply information of official proceedings and historical facts, 
and alsoin so far as they are relevant to explain the conduct and acts 
of the parties in relation to them, and the proceedings of the Govern- 
ment founded upon them.”? Rajah Muttu Ramalinga Setupati v. 
Perianayagum Pillai, L. R., 1 I. A., 209, 238. 


36. Statements of facts in issue or relevant facts, 
- ee made in published maps or charts 
whenrelevant, generally offered for public sale, or in 


maps or plans made under the autho- 
rity of Government, as to matters usually represent- 
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ed or stated in such maps, charts or plans, are them- 
selves relevant facts. 


As to the presumption in case of maps, see Section 83. 


37. When the Court has to form an opinion as 
Sects to the existence of any fact of a public 
ment as ‘ . 
tofact of public nature, any statement of it, made ina 
nature contained  yecital contained in any Act of Parlia- 
in any Act or é 
Notification of ment, or in any Act of the Governor- 
ee nent, General of India in Council, or of the 
Governors in Council of Madras or 
Bombay, or of the Lieutenant-Governor in Council 
of Bengal, or in a notification of the Government 
appearing in the Gazette of India, or in the Gazette of 
any Local Government, or in any printed paper pur- 
porting to be the London Gazette or the Government 
Gazette of any colony or possession of the Queen, 
is a relevant fact. 
INote. 


Recital in Act, or Government Notification By Section 7 of 
Madras Act 1 of 1867, a recital in any Act of the Governor in Council 
of a public nature is primd facie evidence of the fact recited. The 
necessity for this provision is removed by Section 114 which would 
justify a Court in presuming the truth of any fact recited in an Act 
either of the Supreme or Local Councils. 

As to the effect of a notification of a cession of territory, see post, 
Section 113. 


38. When the Court has to form an opinion as 

_ to a lawof any country, any statement 

lan ements 12 “of such law contained in a book pur- 

porting to be printed or published 

under the authority of the Government of such 

country and to contain any such law, and any report 

of a ruling of the Courts of such country contained 

in a book purporting to be a report of such rulings, 
is relevant. 


Statement in law-books.—As to other modes of proving the law of 
a country, see Section 45 and note thereon. As tothe presumption 
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in the case of such books, see Section 84. This section is subject to 
the Indian Law Reports’ Act XVIII of 1875. 


How MUCH OF A STATEMENT IS TO BE PROVED. 


39. When any statement of which evidence is 
What evidence £1¥¢" forms part of a longer statement, 
tobe given when OF Of a conversation or part of an 


statement forms jgolated document, or is contained ina 
part of a conver- 


sation,document, document which forms part of a book, 
book, orseriesof or of a connected series of letters or 
etters or papers. : : 

papers, evidence shall be given of so 
much and no more of the statement, conversation, 
document, book, or series of letters or papers, as the 
Court considers necessary in that particular case to 
the full understanding of the nature and effect of the 
statement, and of the circumstances under which it 
was made. 


Only such portions of any statement, conversation, document, 
&c., as are necessary to explain the statement proved shall be 
received.—The old rule of Common law was that when one party 
had put in an extract from a document, or asked a question as 
to a particular statement in a conversation, the other party was 
entitled to have the whole document read, or to prove anything else 
that was said in the same conversation. The inconvenience and 
injustice, however, in which such a practice would have resulted, led 
to the rule being greatly narrowed by the Courts in its application : 
and the English law is now to the same effect as the present section. 
It is easy to see the necessity for the rule of admitting only such other 
portions of any statement, conversation, document, &c., as are neces- 
sary to explain the statement proved: if it were not for such a rule 
the mere fact of a witness being asked a question about a conversa- 
tion might be made the pretext for getting in various statements 
which obviously ought not tobe admissible. Take for instance, a case 
in which the plaintiff sued the defendant for having maliciously 
arrested him for debt, the plaintiff contending that the advance had 
been a gift and not a loan; a witness for the plaintiff acknowledged 
on cross-examination, that he had heard the plaintiff admit on oath, 
that he had repeatedly been insolvent, and had been remanded by 
the Court; whereupon he was asked in re-examination whether the 
plaintiff had not, on the same occasion, expressly stated that the 
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money was given, and not lent. It is obvious that, though both 
these statements were made in the course of the same conversation, 
the one was in no way necessary to explain the other; and that the 
plaintiff’s statement that the advance was a gift and not a loan, 
being an admission, could not properly be proved by him or on his 
behalf. Prince v. Samo, 7 A. & E., 627. See Section 21. 

*‘ With regard to letters, it has been held that a party may put in 
such as were written by his opponent, without producing those to 
which they were answers, or calling for their production; because, 
in such case, the letters, to which those put in were answers, are in 
the adversary’s hands, and he may produce them, if he thinks them 
necessary to explain the transaction.”’—Tayl., § 663. 


JUDGMENTS OF CoURTS OF JUSTICE WHEN RELEVANT. 


40. The existence of any judgment, order or 

er decree, which by law prevents any 
Previous judg- C : ‘ 

ments relevant Court from taking cognizance of a 

sited fia suit or holding a trial, is a relevant 

fact when the question is whether such 

Court ought to take cognizance of such suit, or to 

hold such trial. 


INote. 

Previous judgment is relevant where it bars a second suit.— 
This section provides for the cases in which a suit is barred on the 
ground (1) that a suit, in which the matter in issue in it is directly 
and substantially in issue, has been previously instituted for the same 
relief between the same parties or those whom they represent, and 
is pending in a Court of competent jurisdiction in British India, or in 
any Court of competent jurisdiction established by the Governor- 
General in Council beyond British India, or before Her Majesty in 
Council: C. P. C., Section 12: (2), that the suit or matter in issue 
has been substantially in issue in a former suit between the same 
parties or those under whom they claim, litigating in the same title, 
in a Court of jurisdiction competent to try such subsequent suit or 
the suit in which such issue has been raised, and has been heard and 
finally decided by such Court: C. P.C., Section 13: (3), that the 
relief sought forms part of a claim, for which the plaintiff omitted to 
sue in a former suit; or was one of several remedies in respect of the 
same cause of action, for which the plaintiff, in a former suit, omitted, 
without the leave of the Court, to sue: C, P. C., Section 43. Under 
the first of the grounds the order admitting the plaint of the former 
suit would be relevant: in the second and third the judgment. The 
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subject of “res judicata,’? which English Text Books treat as a branch 
of the law of evidence and which has given rise to such prolonged 
controversy, belongs properly to Procedure and is now, so far as 
Indian Courts are concerned, regulated by the precise provisions of 
the Civil Procedure Code. Whether a suitor ought ever to be allowed 
to reopen a question once decided between him and the defendant, 
and if so, by what limitations the right to do so should be restricted, 
are questions of policy which, owing to the intricacy and confusion in 
which the subject was involved, have never yet, probably, received 
adequate consideration. The subject, however, does not belong 
in any proper sense to the law of Evidence whose, province it is simply 
to provide the means by which the parties to suits may prove any 
right to which the legislature entitles them. The present section, 
accordingly, is so worded as to carry out whatever may be for the 
time the law as to “res judicata.’? ‘There is some reason for think- 
ing that the rule as now laid down is somewhat stricter than it ought 
to be. consideration being had to the low condition of the prepon- 
derating majority of litigants: especially when we take into account the 
extended effect given to Section 13 by Explanations II andIII. By 
Explanation IJ any matter, which might and ought to have been made 
a ground of defence or attack in the former suit, is deemed to have 
beena matter “directly and substantially in issue’’ in that suit. By 
Explanation III any relief claimed in the plaint which is not expressly 
granted by the decree is deemed to have been refused, In a recent 
case, (Special Appeal 249 of 1881) Garth, C.J., observed: “I quite 
agree with my brother Mitter that this decision, which I feel bound to 
adopt, will be productive of injustice; but this is no unusual conse- 
quence of the law of res judicata. The more I see of the working of 
that law in this country, the more satisfied I am that, instead of being 
a beneficial law, it is, as a rule, very much the reverse. No doubt it 
puts a stop to a certain amount of litigation, and it enables the 
Courts to dispose of a larger number of cases in a given time. But 
it too frequently bars the door to justice, and operates with especial 
severity upon the poorer and more ignorant classes. 

As to foreign judgments Explanation VI provides that the production 
of a foreign judgment, duly authenticated, shall raise a presumption that 
the Court, which made it, had competent jurisdiction. Section 14 pro- 
vides various restrictions on the effect of a foreign judgment in barring 
a subsequent action. It has not this effect, if either (a) it was not given 
on the merits of the case: or (6) appears to be founded on an incorrect 
view of international law or the law of British India: or (c) is contrary 
to natural justice: or (d) has been obtained by fraud : or (e) sustains 
a claim founded on a breach of any law in force in British India. 

A decision is “ final’? within the meaning of the section when the 
Court which delivered it, could not (except on review) alter it on the 

an 
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application of the parties or reconsider it on its own motion. The possi- 
bility of an appeal accordingly does not prevent a judgment being final 

An ex parte decree is not final solong as it is open to the Court to revise 
it. Nitlmoney Singh v. Heerulal Dass, 1.L. R., 7 Cal., 25. It has been 
laid down, with reference to this section, that a former judgment, not 
admissible under Sections 40—44, is not relevant as between persons 
who were not parties to the former suit, either as a transaction under 
Section 13, or a fact under Section 11 or any other section. In this 
case, in a suit between Aand B, the question was whether C or D was 
heir to H. This question had been decided in a former suit between 
X and A. The judgment in the former suit was held to be not admis- 
sible. Guyjte Lall v. Fatteh Lall, 1. L. R., 6 Cal., 171. 

The effect of foreign judgments and the restrictions subject to which 
the Courts will enforce them, was considered by Lord Blackburn 
in Shebsby v. Westenhols and others, L. R.,6Q. B. 156. It was there 
held that a judgment of a French Court, obtained in default of appear- 
ance, against the defendant, who was not a French subject, nor resident 
in France, could not be enforced in an English Court, because there 
was nothing to show any obligation on the part of the defendant to 
obey the judgment. It was observed that if the defendants had 
been French subjects, or resident in France, so as to owe temporary 
allegiance, at the time when the action commenced, and, probably, 
if the contract had been made in France, the judgment would have 
been enforceable in an English Court. Whether a defendant, by 
merely appearing to defend the suit before a foreign tribunal, puts 
himself thereby under an obligation to obey its judgment, is a more 
doubtful point. De Cosse Brifrak v. Rathbone, 6H. & N. 301, is an 
authority in favor of the view that if he voluntarily appears and takes 
the chance of a judgment in his favor, he is bound. On the other hand 
a defendant who appears merely to try to save property which in the 
hands of a foreign tribunal can scarcely be said to appear voluntarily, 
It is to be observed that a foreign judgment will not, under Section 14 
(4) of the C. C. P., bar a suit, if it appears on the face of it to be 
founded on an incorrect view of international law or any law in force 
in British India. This rule, which was favored by the dicta of several 
Judges and by the author of Smith’s Leading cases in Doe v. Oliver, 
is opposed to the view expressed by Lord Blackburn in Godard v. Gray, 
L. R., 6 Q. B. 153. See also Castrique v. Imrie, L. R., 4 E. & 1. A. 
427. In that case the question was as to the validity of a judgment 
and sale by a French Court of an English ship on an instrument exe- 
cuted originally between English parties, the French Court having 
acted apparently under a misapprehension of English Law. Lord 
Blackburn observed : “ We think the inquiry to be, first, whether the 
subject-matter was so situate as to be within the lawful control of the 
State under the authority of which the Court sits: and, secondly, 
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whether the Sovereign authority of that State has conferred on the 
State Jurisdiction to decide as to the disposition of the thing, and the 
Court has acted within its jurisdiction. If these conditions are ful- 
filled, the adjudication is conclusive against all the world.” 

As to the mode in which judgments, &c., are to be proved, see 
Sections 76 and 77. As to the presumption raised in the case of any 
record or memorandum of evidence, see Section 80, and, in the case 
of a judicial record of a foreign country, Section 86. 


41. A final judgment, order or decree of a com- 

Judgments in Petent Court, in the exercise of pro- 
probate, &, bate, matrimonial, admiralty or insol- 
suneceucy: vency jurisdiction, which confers upon 
or takes away from any person any legal character, 
or which declares any person to be entitled to any 
such character, or to be entitled to any specific thing, 
not aS against any specified person but absolutely, 
is relevant when the existence of any such legal 
character, or the title of any such person to any 
such thing, is relevant. 


Such judgment, order, or decree is conclusive proof 


that any legal character which it confers accrued 
at the time when such judgment, order, or decree 
came into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at 
the time when such judgment order or decree declares 
it to have accrued to that person ; 


that any legal character which it takes away from 
any such person ceased at the time from which such 
judgment order or decree declared that it had ceased 
or should cease ; 


and that anything to which it declares any person 

to be so entitled was the property of that person at 

the time from which such judgment order or decree 

declares that it had been or should be his property. 
Note. 


A final judgment of Courts of probate, matrimonial, admiralty 
or insolvency jurisdiction is conclusive proof of character or 
title declared.—Provision is here made for the much debated sub- 
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ject of the “ 7udgment in rem,’’ a phrase, which has been used in 
English Courts, (not always with a very accurate appreciation of its 
history and meaning,) to denote certain judgments which are conclu- 
sive, not only as against the parties to them, but as against all the 
world, As to the matters about which such judgments could be pro- 
nounced and the Courts who were competent to pronounce them, the 
judgments of the Courts have exhibited some hesitation and contra~- 
riety of opinion. Some judgments, declaratory of status, have been 
regarded as judgments 7” rem and conclusive as against all the 
world, irrespective of the character of the proceedings in which they 
were obtained and the tribunal by which they were delivered. For 
instance, decisions of the ordinary Courts on questions of legitimacy 
and adoption have been on some occasions held by Indian Tribunals 
to be ‘judgments in vem’ and universally conclusive, while in other 
cases this effect has been denied to them. 

The history and theory of the judgment 7x vem was discussed and 
elucidated by Holloway, J., in the case of Yarakalamma v. Anakala 
Navamma, 2 M.H.C.R., 276. ‘ The results,’’ he says, (page 288) 
** seem to be that the rule which makes a judgment conclusive only 
‘* against the parties and those who claim under them is subject to 
“* certain exceptions which are the offspring of positive law, and that 
** the reasons for the exception may be generally stated to be, both in 
** English and Roman law, that the nature of the proceedings, by 
‘* which there is a fictitious though generally not unjust extension of 
‘* parties, renders it proper to use the judgment against those not for- 
‘** mally parties.’? Seealso Kanxhya Loll v. Radha Churn, 7 Suth. W.R. 
(Civil Rulings) 338, where the subject is exhaustively considered by 
Peacock, C. J., on a reference to the full Bench by Peacock, C. J., 
and Jackson, J. Under the present Act the only judgments, to which 
all the world is thus supposed to be a party, and which are univer- 
sally conclusive, are those passed by the Courts and on the subjects 
specified in the section. Judgments, declaratory of status, passed 
by a Court exercising any other jurisdiction, such as ordinary decrees 
declaratory of adoption or legitimacy, will not be operative except 
against the parties to the judgment and their representatives, as pros 
vided by Section 40. 

So far as regards the effects of a grant of probate of Hindu Wills, 
this is an alteration of the law, as previously laid down by the Courts. 
In Shavo Bibi v. Baldeo Das, 1 B. L. R. (O. J.) 24. Norman, J,, 
ruled that grant of probate of a Will in the case of Hindus con- 
ferred no title on an executor, but that he derives his title from the 
Will itself, and that probate was evidence of his title only so far 
as a decree of the Court granting it would be, vzg., between the 
parties and those privy to the suit in which the decree was made. 
Probate is now evidence of the executor’s title against all the world ; 
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but it must be remembered that a Hindu executor has not neces- 
sarily the same powers as one under English law, and that he 1s 
not empowered to alienate except as directed by the Will or as neces- 
sitated by the case. Srimati Faykali Debi v. Shibnath Chatterzee, 
2B.L.R., (O. J.) 1. 

Sections 187 and 190 of the Indian Succession Act, 1865, enact 
that no mght as executor or Jegatee under a Will or to any part of the 
property of an intestate can be established in any Court of Justice 
unless a Court of competent jurisdiction within the Province, has 
granted Probate or Letters of Administration. This is modified by 
Act XIII of 1875 as to Probates and Letters of Administration 
granted after the 1st April 1875, which, unless otherwise directed by 
the grant, have effect throughout the whole of British India. 


The words “‘order or decree”? in the last three paragraphs were 
added by Act XVIII of 1872. 


42. Judgments, orders, or decrees other than 

Indgments re. those mentioned in section forty-one 
lating to public are relevant if they relate to matters 
eile of a public nature relevant to the 
inquiry ; but such judgments, orders, or decrees are 
not conclusive proof of that which they state. 


Lllustration. 


A sues B for trespass on his land. B alleges the existence of a 
public right of way over the land which A denies. 

The existence of a decree in favour of the defendant, in a suit by 
A against C for a trespass on the same land, in which C alleged the 
existence of the same right of way, is relevant, but it is not conclu- 
sive proof that the right of way exists. 


INTote. 


Judgments relating to public matters are relevant but not 
conclusive :—This corresponds with the English law on the point, 
Such judgments are, in fact, admissible as evidence of reputation on 
the matters in dispute.—TZayl/., § 1496. Bentham considers that ves 
inter alios judicata ought to be admitted and its value considered by 
the jury. 3 Benth. Fud. Evid., 431. 

The nature of a class of tenures, e.g., Ghatwali Tenures in Bheerboom, 
and the effect of the permanent settlement thereon, would be a ‘ public 
matter’ as to which judgments, not between the parties, would be 
relevant under this section. Rajah Nilmoney Singh v. Bakranath 
Singh and Secretary of State for India, P.C., toth March 1882. 
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43. Judgments, orders or decrees, other than 
What judg- those mentioned in sections forty, 
&c., are forty-one and fortyetwo,” are irrele- 
mopmerevent: vant, unless the é*istence of such 


judgment, order or decree, is a fact in issue, or is 
relevant under some other provision of this Act.@) 


Illustrations. 


(2) Aand B separately sue C for a libel which reflects upon each 
of them. C in each case says that the matter alleged to be libellous 
is true, and the circumstances are such that it is probably true in cach 
case, or in neither. 

A obtains a decree against C for damages on the ground that C 
failed to make out his justification. 

The fact is irrelevant as between B and C. 

(6) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s 
lifetime. C says that she never was B’s wife. 

The judgment against B is irrelevant as against C, 

(c) A prosecutes B for stealing a cow from him. BB is convicted. 

A, afterwards, sues C for the cow, which B had sold to him before 
his conviction. As between A and C, the judgment against B is 
irrelevant. 

(qd) A has obtained a decree for the possession of land against B. 
C, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing motive for 
a crime. 

Note. 

(1) Having now disposed of judgments which render the matter 
ves judicata between the parties, judgments which from their special 
character are conclusive against all the world, and judgments which 
as relating to matters of a public nature, are relevant, though not 
conclusive, between strangers to the suit, we come to the general rule 
of exclusion, vzz., that all other judgments are irrelevant. To this 
rule, however, there is a highly important limitation. A judgment, 
though inadmissible for proving the truth of what it asserts, may 
have an evidentiary value for some other purpose. Its very existence 
may be a fact in issue, and then of course evidence of it may be given : 
or it may be a fact relevant within some one of the classes of relevant 
facts given in the Act, and then, again, evidence of it can be given. 
Kor instance, the question is whether damage has been occasioned 
to A in consequence of the negligence of his servant B in injuring 
C’s horse. A judgment in an action in which C recovered damages 
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against A for injury occasioned to his horse, is conclusive proof 
against B that C did recover such damages. So, again, A sues B for 
malicious prosecution. The judgment of a Court by which he was 
acquitted is conclusive proof against B that he was so acquitted. 
This rule is laid down by Mr. Justice Stephen that all judgments 
are conclusive as against all the world of the existence of that state 
of things which they actually effect, when the existence of that state 
of things is relevant or in issue. Steph. Dig. Art. 40. But such a 
judgment is not admissible for the purpose of proving the truth of 
what it asserts. For instance in a prosecution of A for forgery of 
X, a judgment of the Civil Court, finding that the signatures on X 
were forged and directing a prosecution, is inadmissible as evidence 
of the forgery. L. R., 6 Cal., 247. 

By Section 137 of the Civil Procedure Code, a Civil Court may, 
of its own accord, or on application of any of the parties, supported by , 
the necessary affidavit, send for the record of any other suit or pro- 
ceeding, either from its own records or from any other Court, and 
inspect the same. The section, however, provides that nothing therein 
contained shall be deemed to enable the Court to use in evidence any 
document which under this Act would be inadmissible in the suit. 

In Ragundda Rau v. Nathamuni, Thathamdayyangar, 6 M.H.C.R,, 
423, the Judges considered the doctrine laid down in the English 
Courts that a conviction by a Magistrate, who has jurisdiction over 
the subject-matter is, if no defects appear on the face of it, conclusive 
evidence of the facts stated init. Brittain v. Kinnatrd, 1 B. & B., 482. 
This point, which is now provided for in England by express enact- 
ment, 11 & 12 Vic., c. 44, Section 2, might be of great importance in 
proceedings against a Magistrate governed by Act XVIII of 1850. 
Scotland, C. J., however, considered that the English rulings had 
not established the absolute conclusiveness of the findings in a 
Magistrate’s conviction or order, and that at any rate the doctrine 
had never been enforced in this country. Under the present Act 
there can, it would seem, be no question that a Magistrate’s order, 
unreversed, would not be conclusive of the facts stated therein as 
against a party suing him in respect of such order, 

(2) Though a judgment may be inadmissible for the purpose of 
proving or disproving the facts to which it refers, it may be relevant 
either for the purpose of proving that such a judgment was made, 
supposing that to be one of the facts in issue, or as supplying motive, 
as in Illustration (d), or as explaining the relations of the parties or 
under any of the provisions of the Act as to relevant facts, Thus by 
Section 54 (post) the fact that an accused person has been previously 
convicted is relevant in a criminal proceeding. So too a judgment 
may be admissible for the purpose of proving a previous conviction 
against a witness and so discrediting him. See post, Section 153. 
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Judgments are sometimes relevant as admissions. For instance, 
A sues B, a carrier, for goods delivered by A to B. A judgment 
recovered by Bagainst C to whom he had delivered the goods, is an 
admission by B that he hadthem. Steph. Dig., Art. 44. 


44. Any party to a suit or other proceeding may 

show that any judgment, order, or 

wes Soca ~~ decree which is relevant under section 

petency of Court forty, forty-one, or forty-two, and 

may be proved. which has been proved by the adverse 

party, was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion. 


INote. 

How a judgment may be avoided.—This is somewhat wider 
than the English law. In England a stranger, against whom a judg- 
ment is offered in evidence, may always avoid it by showing that it 
was obtained by fraud or collusion, Whether an innocent party to 
the judgment may prove in another Court that it was obtained by 
fraud is not equally clear, as it would be in his power to apply directly 
to the Court, which pronounced the judgment, to vacate it; buta 
guilty party would certainly not be allowed to defeat a judg- 
ment by showing that he had practised an imposition on the Court.— 
Tayl., § 1522. 

This point is not referred to in the present section; a party toa 
judgment who endeavoured to avoid it by showing that it was pro- 
cured by his own fraud, would, no doubt, be precluded from doing so 
by the rule that no man can take advantage of his own wrong, Rumsey 
v. North Eastern Railway Company, 14 C. B., (N. S.) 641, even if he 
were not estopped under Section 115: the section, however, clearly 
entitles an innocent party to a former action to show that the judg- 
ment in it was obtained by some other person’s fraud. 
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45. When the Court has to form an opinion 
upon a point of foreign law,™ or of 
science or art,®) or as to identity of 
handwriting, the opinions upon that 
oint of persons specially skilled in such foreign 
Ww, science or art, or in questions as to identity 
of handwriting are relevant facts.“ 


Such persons are called experts. 


Opinions of ex- 


perts. 
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Illustrations. 


(a) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison 
by which A is supposed to have diced, are relevant. 

(5) The question is, whether A, at the time of doing a certain 
act, was, by reason of unsoundness of mind, incapable of knowing 
the nature of the act, or that he was doing what was either wrong or 
contrary to law. 

The opinions of experts upon the question whether the symptoms 
exhibited by A commonly show unsoundness of mind, and whether 
such unsoundness of mind usually renders persons incapable of 
knowing the nature of the acts which they do, or of knowing that 
what they do is either wrong or contrary to law, are relevant. 

(c) The question is, whether a certain document was written by 
A. Another document is produced which is proved or admitted to 
have been written by A. 

The opinions of experts on the question whether the two documents 
were written by the same person or by different persons, are relevant. 


IN ote. 

(1) “ Foreign Law” would, it is apprehended, include usages and 
customs of a foreign country having the force of law. In England 
it has been doubted whether on a point of Foreign law the Court was 
at liberty itself to consult foreign law books, except so far as they 
have been introduced by counsel in their argument; foreign laws 
and customs must, it is considered, be proved by calling an official 
or professional person to give an opinion about them: nor in England 
can the law of a foreign country be proved even by a jurisconsult, if 
he has acquired his knowledge of it solely from study at an Univer- 
sity In another country. Bristow v. Sequeville, 5 Ex., 275; 19 L. J., 
Ex., 289. Jn the goods of Bonelli, L.R, 2 P.& D., 69. These experts 
may, however, produce works of authority tothe Court, and the Court, 
having received the necessary explanation, may construe them for itself. 
Steph. Dig., Art.49. Such a person’s opinion would, under the present 
Act, be relevant as that of one specially skilled in the matter. But it 
would not be essential to call him, as, by Section 38, statements of 
law in law books and reports are relevant; by Section 56 the Court 
may refer to any such book for information; and by Section 84 is to 
presume any such book to be genuine. 

In Castvique v. Imrie, L. R., 4 E. & I. A. 427, Lord Blackburn 
observed, “ All that can be required of a tribunal adjudicating on a 
question of foreign law, is to receive and consider all the evidence as 
to it which is available, and bon@ fide to determine on that, as well as it 
can, what the foreign law is. If from the imperfect evidence produced 
before it, or its misapprehension of the effect of that evidence, a mis- 
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take is made, it is much to be lamented, but the tribunal is free from 
blame.”’ By Section 14 of the Civ. Pro. Code, 1882, however, a foreign 
judgment may be impugned on the ground that it is founded on an 
incorrect view of international law or of any law in force in British 
India. 

By 22 & 23 Vic. c. 63, when an action is pending in any Court in 
Her Majesty’s Dominions, the Court may, if it deems it material to 
ascertain the law in any other part of such Dominions, cause a case 
to be prepared and remit the case for the opinion of once of the supe- 
rior Courts of such other part, praying for the opinion of the Court 
upon it: a certified opinion of such Court is given to each of the 
parties, and either of them may ask the first Court to apply it to the 
case. Sce Appendix. 

(2) “Science or Art” must be taken to include any branch of 
learning, or any application of means to an end, which requires a 
course of previous habit or study in order to obtain a competent know- 
ledge of its nature. The expression, says Sir J. Stephen, “ includes all 
subjects on which a course of special study or experience is necessary 
to the formation of an opinion.’’ Art. 49 would embrace special trades 
and professions, e.g., commercial men may be called to explain parti- 
cular expressions in a letter on a commercial subject. So, also, the 
genuineness of a Postmark may be proved by the opinion of a Clerk of 
the Post Office : so, also, the opinion of Military Officers may be given 
on a question of Military practice: of Naturalists as to the power of 
fish to overcome obstacles in a stream: of Engineers as to the effect 
of an embankment in choking up a harbour: of a person, whose busi- 
ness it had frequently been to estimate damages caused by the laying 
out of Railways, as to the effect on the rental of a building of laying 
out a Railway within a certain distance of it; of Seal-engravers as to 
the question whether an impression was made from an original seal or 
an impression : of Artists as to the genuineness of a picture: of Anti- 
quaries as to the date of ancient handwriting : of an Engraver, who 
had been in the habit of examining minute lines on paper, as to whether 
a document contained originally certain pencil marks, which, it was 
alleged, had been rubbed out and writing substituted in their stead. 
It may sometimes be difficult to say whether a matter involves ‘a 
point of science or art,’’ and, consequently, whether the opinions of 
experts upon it are relevant. There are conflicting decisions, for 
instance, in the English Courts, as to whether the opinion of brokers 
as to what is a material concealment in effecting a policy, or what is 
the duty of a broker under particular circumstances, can be regarded 
as the opinion of experts. The test, under the present section, would 
seem to be whether the point to be decided involve special acquaint- 
ance with a particular subject, or whether it is a mere question of 

legal or moral obligation about which one person is as good a judge as 
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another. Thus, a skilled witness may be asked whether by the rules 
of the Jockey Club a man may bet against his own horse and then 
withdraw him, that being a question of the science of racing : but he 
might not, it is apprehended, be asked his opinion as to the abstract 
morality of that proceeding. 

In Rowley v. London and North Western Railway Co., 1. R., 8 Exch., 
221, a question arose as to probable duration of certain petson’s lives 
and the price of an annuity, and the evidence of an “ accountant,’’ who 
was not an actuary, but who had personal acquaintance with the mode 
in which Insurance business was conducted, was held to be admissible. 
He referred to certain tables named “ Carlisle tables,’’ and used by 
Insurance offices, as to duration of life and price of annuity. The 
argument turned on the question whether the ‘ knowledge’ must be not 
only personal but professional. See also Carter v. Boehm, 1 Smith’s 
L. C., 555 (7th edn.) ; Sussex Peerage case, 11 Cl. and Fin., p. 85, at 
page 134, (overruling Wightman, J., in R. v. Dent, 1 C. & K., 97,5) 
and Bristow v. Sequeville, 5 Exch., 275. 

With respect to the admissibility in evidence of the opinion of a 
medical man as to the state of mind of a prisoner when on his trial 
for an alleged offence, the following question was proposed to the 
English Judges by the House of Lords: ‘“ Can a medical man, con- 
versant with the disease of insanity, who never saw the prisoner pre- 
viously to the trial, but who was present during the whole trial and 
the examination of all the witnesses, be asked his opinion (as to the 
state of the prisoner’s mind, at the time of the commission of the 
alleged crime, or his opinion whether the prisoner was conscious at the 
time of doing the act that he was acting contrary to law, or whether 
he was laboring under any, and what, delusion at the time?”’ Tothe 
question thus proposed, the majority of the Judges returned the follow- 
ing answer: * We think the medical man, under the circumstances 
supposed, cannot in strictness be asked his opinion in the terms above 
stated, because each of those questions involves the determination of 
the truth of the facts deposed to, which it is for the jury to decide, and 
the questions are not mere questions upon a matter of science, in which 
case such evidence is admissible. But where the facts are admitted or 
not disputed, and the question becomes substantially one of science 
only, it may be convenient to allow the question to be put in that general 
form, though the same cannot be insisted on as a matter of right.” 
McNaghten’s Case, 10 Cl. & Fin., 200, at page 212. 

Under the present section the question might be thus put: “ You 
have heard the symptoms said to have been exhibited by A: suppos- 
ing a person to exhibit those symptoms, what would be your opinion 
of his mental condition ?”’ 

A person “specially skilled” means, it is submitted, any person 
who, from his circumstances and employment, possesses exceptional 
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means of knowledge, has given the subject particular consideration, 
and is more than ordinarily conversant with its details. A Clerk, for 
instance, whose business, amongst other things, it was to scrutinize 
the handwriting of different people and to detect points of resemblance 
or variety, might give an opinion on a question of handwriting, 
although his “ special skill’? was something short of that of a first-rate 
London expert. If he has any “ special skill,’’ his opinion is relevant : 
the degree in which he possesses such skill, and the consequent valuc 
of his evidence is, of course, matter for comment, but the admissibility 
of his evidence does not depend upon it. 

Comparison of handwriting.— By Section 73, in order to ascertain 
the genuineness of a signature, any proved signature “ may be com- 
pared with the one which is to be proved:’’ it would be allowable, 
therefore, to put the documents into the hands of a competent witness 
and desire him to indicate the points of resemblance or variety. 
Arbon v. Fussell, 3 F. & F., 152: S. C., 9 Jur., N.S., 753. 

By the English Common law it was not allowable to prove the hand- 
writing of a party to a document by a comparison between it and 
others, proved or admitted to be his; though such comparison might 
be made if the documents, with which the disputed documents were 
to be compared, were already in evidence in the cause, Doe d. Perry v. 
Newton, 5 A. & E., 514, and proved or admitted to be in the hand- 
writing of the supposed writer. So, also, ancient documents, proved 
to have been regularly kept, might be compared with a disputed 
ancient document. Inthe /itzwalter Peerage Case, 10 Cl. & Fin., 
193, an Inspector of franks at the Post Office, who had great experi- 
ence in handwriting, was called to prove the identity of the signer of 
a disputed document with the signer of several documents the signa- 
ture to which was undisputed. He had merely examined the docu- 
ments and compared them since the commencement of the trial ; his 
evidence was rejected. Similarly, in Gurney v. Langlands, 5 B. & 
Ald., 330, a Post Office Inspector of franks was asked whether from 
his knowledge of handwriting he believed the handwriting in question 
to be genuine or a forgery: and his evidence was rejected by the 
Court. In Doe d. Mudd v. Suckermore, 5 A. & E., 703, at page 730, the 
question was as to the attestation of a will. The attestation of one 
Witness was supposcd to be a forgery, and it was proposed to give the 
evidence of an Inspector at the Bank, who professed to have great 
experience in handwriting, and stated that he had during the trial 
examined the documents, the signatures to which were undisputed, ' 
and by that means had acquired a knowledge of the writer’s head: 
writing, and that this knowledge enabled him to speak tothe genuine- 
ness of the disputed signature. This evidence was rejected in the 
original Court, and in appeal the Judges were divided in opinion. 
The doubt thus existing in the English Courts is removed by the 
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present Act. As Section 73 allows a disputed signature to be com- 
pared with an undisputed one, and the present section allows the 
opinion of identity of handwriting to be given, the effect 1s to allow 
a disputed signature to be proved either (1) by a person acquainted 
with the handwriting of the supposed writer under Section 47, or (2) 
by the opinion of an expert comparing the disputed signature with 
an admitted one, Sections 47 and 73, or (3) by a comparison by the 
Court under Section 73. 

(3) Opinions of experts.—Of course, in one sense, all oral testi- 
mony as to things perceived by the senses is an expression of opinion, 
a statement of the impression made on the senses by the thing per- 
ceived ; and when a witness does not qualify the statement of the fact 
by saying that he is stating his opinion about it, it is only because he 
feels very sure of his opinion :—‘‘I saw A coming along: he was 
drunk: he was a quarter of a mile off: there were over a hundred 
people there’”’ really means “ I saw a person coming along as to whom 
the impression created on my senses was that it was A: his appear- 
ance and demeanour were those of a drunken person: the distance 
was in my opinion a quarter of a mile: I estimate the crowd at over 
100.”” Directly a witness fecls hesitation about the correctness of the 
impression produced on his senses or the inference drawn by his mind 
from that impression, he puts in such words as “to the best of my 
belief,’’ z.e., this is the impression Icft on my senses, but I will not 
swear that it may not have been wrong.’’ It is not, of course, intended 
to exclude evidence of this description. The object of the present 
section is to obtain a skilled opinion as to the import of facts observed 
by another. The expert’s opinion as to the evidence of the facts, 
about which his opinion is asked, is irrelevant, unless he perceived 
them himself. Thus an expert may be asked to compare two letters 
and say if the handwriting is identical ; but he must not be asked as 
to what he infers from that identification. This is a matter of fact, 
and his inference must not be substituted for that of the Court, or the 
jury in cases where a jury is employed. 

Questions frequently arise as to the special meaning of particular 
words or expressions, as used by certain classes or in certain circum- 
stances. Before, however, evidence on such a point can be given, it is 
necessary to lay a foundation for it by showing that there was something, 
in the facts of the case, to prevent the words used from having their ordi- 
nary meaning. In an action for slander, Daznes v. Hartley, 3 Exch., 200, 
a witness deposed to the following words having been spoken by the 
defendant about some bills given by the plaintiff’s firm—‘‘ You must 
look out sharp that those bills are met by them.”’ The plaintiff’s 
counsel proposed to ask ‘ what did you understand by that??? The 
question was disallowed, and was considered by the Appellate Court 
to have been properly disallowed, Pollock, C. B., (page 205) observing, 
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«There can be no doubt that words may be explained by bystanders 
to import something very different from their obvious meaning. The 
bystanders may perceive that what is uttered is uttered in an ironical 
sense, and, therefore, that it may mean the reverse of what it professes 
to mean. Something may have previously passed, which gives a 
peculiar character and meaning to some expression : and some word 
which ordinarily and popularly is used in one sense, may, from some- 
thing which has gone before, be restricted and confined to a particular 
sense, or may mean something different from that which it ordinarily 
and usually does mean. But the proper course for a counsel, who 
proposes so to get rid of the plain and obvious meaning of words 
imputed to a defendant, as spoken of the plaintiff, is to ask the witness, 
not ‘what did you understand by those words ?’ but, ‘was there any- 
thing to prevent those words from conveying the meaning which 
ordinarily they would convey ?’ because, if there was, evidence of 
that may be given; and then the question may be put. When you 
have laid the foundation for it, then the question may be put, ‘ What 
did you understand by them?’ when it appears that something occur- 
red by which the witness understood the words in a sense different 
from their ordinary meaning. I believe we may say, that generally 
no question ought to be put in such a form as possibly to lead to an 
illegal answer. Now, taken by itself, and without more the under- 
standing of a person who hears an expression is not the legal mode 
by which it is to be explained. If words are uttered or printed, the 
ordinary sense of those words is to be taken to be the meaning of 
the speaker; but, no doubt, a foundation may be laid by showing 
something else which has occurred ; some other matter may be intro- 
duced, and then, when that has been done, the witness may be asked, 
with reference to that other matter, what was the sense in which he 
understood the words. But the mere question ‘ What did you under- 
stand with reference to such an expression?’ we think is not the cor- 
rect mode of putting the question.” 

As to the mode in which an expert’s opinion may be proved, see 
Section 60. 

As to proof of the Examination of Civil Surgeon and of the opinion 
of the Chemical Examiner to Government in Criminal Cases, see 
Cr. Pr. C., 1882, Sections 509 & 510. 


46. Facts, not otherwise relevant, are relevant 
if they support or are inconsistent 
with the opinions of experts, when 
experts. such opinions are relevant. 


Illustrations. 
(a2) The question is, whether A was poisoned by a certain poison. 
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The fact that other persons, who were poisoned by that poison, 
exhibited certain symptoms which experts affirm or deny to be the 
Symptoms of that poison, is relevant. 

(5) The question is, whether an obstruction to a harbour is caused 
by a certain sea-wall. 

The fact that other harbours similarly situated in other respects. 
but where there were no such sea-walls, began to be obstructed at 
about the same time, is relevant. 


47. When the Court has to form an opinion as 
to the persons by whom any document 
was written or signed, the opinion of 
any person acquainted with the hand. 
writing of the person by whom it is supposed to be 
written or signed that it was or was not written or 
sioned by that person, 1s a relevant fact. 


Ezplanation.—A person is said to be acquainted 
with the handwriting of another person when he 
has seen that person write, or when he has received 
documents purporting to be written by that person 
in answer to documents written by himself or under 
his authority and addressed to that person, or when, 
in the ordinary course of business, documents, pur- 
porting to be written by that person have been habi- 
tually submitted to him. 


Opinion as_ to 
handwriting. 


Illustration. 


The question 1s, whether a given letter is in the handwriting of A, 
a merchant in London. 

B is a merchant in Calcutta, who has written letters addressed to A 
and received letters purporting to be written by him. C is B’s clerk, 
whose duty it was to examine and file B’s correspondence. D is B’s 
broker, to whom B habitually submitted the letters purporting to be 
written by A for the purpose of advising with him thereon. 

The opinions of B, C, and D on the question whether the letter is 
in the handwriting of A are relevant, though neither B, C, nor D ever 
saw A write. 

Note. 

Proof of handwriting.—There are three ways of proving hand- 
writing provided by the Act, ws., by an expert under Section 45, by 
a person acquainted with it under the present section, and by com- 


parison under Section 73. 


168 OPINIONS OF THIRD PERSONS WHEN [ou. U1, 
RELEVANT. 


48. When the Court has to form an opinion as 
sas to the existence of any general custom 
Opinions as to ; os ‘ 
existence of right OF right, the opinions, as to the exist- 
or custom, when ence of such custom or right, of per- 
relevant. : 
sons who would be hkely to know of 
its existence if it existed, are relevant. 


Hzplanation.—The expression ‘ general custom 
or right’ includes customs or rights common to any 
considerable class of persons. 


Lllustration. 


The right of the villagers of a particular village to use the water of 
a particular well is a general right within the meaning of this section. 


Opinions as to a right or custom.—The opinions of persons, likely 
to know, about village rights to pasturage, to use of paths, water- 
courses, or ferries, to collect fuel, to use tanks and bathing ghAats, 
mercantile usage and local customs would be relevant under this 
section. As to the effect of custom and the evidence necessary to prove 
it, see note to Section 13. 

General custom or right.—It is obvious from the explanation that 
the distinction sometimes drawn between ‘‘ public”? and “ general’’ 
customs and rights is not intended to be maintained. Every public 
right or custom 1s necessarily a general one. 


ets, 49. When the Court has to form 


&c., when relee an opinion as to— 
vant. 


the usages and tenets of any body of men or 
family, 

the constitution and government of any religious 
or charitable foundation, or 


the meaning of words or terms used in particular 
districts or by particular classes of people, 


the opinions of persons having special means of 
knowledge thereon, are relevant facts. 


Opinions as to usages, tenets, &c.—By Section 98, evidence may 
be given with reference to a document, to show the meaning of 
‘ technical, local and provincial expressions, abbreviations and of 
words used in a peculiar sense.’ For this purpose the opinions of 
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persons having special means of knowledge on the subject would be 


the best evidence. 


50. When the Court has to form an opinion as 

Gaiiiononie: to the relationship of one person to 
lationship when another, the opinion, expressed by 
peleveut: conduct, as to the existence of such 
relationship, of any person who, as a member of the 
family or otherwise, has special means of knowledge 
on the subject, 1s a relevant fact : 


Provided that such opinion shall not be sufficient 
to prove a marriage in proceedings under the Indian 
Divorce Act, or in prosecutions under Section 494, 


495, 497, or 498 of the Indian Penal Code. 


Illustrations. 


(2) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends 
as husband and wife, is relevant. 

(6) The question is whether A was the legitimate son of B. The 
fact that A was always treated as such by members of the family, is 


relevant. 
Note. 


Opinions on relationship expressed by conduct.—‘ Thus, in the 
Berkeley Peerage Case, 4 Camp., 416. Mansfield, C. J., remarked, 
‘if the father is proved to have brought up the party as his legiti- 
mate son, this amounts to a daily assertion that the son is legitimate.’ 
So, the concealment of the birth of a child from the husband,—the 
subsequent treatment of such child by the person who, at the time of 
its conception, was living in a state of adultery with the mother,—and 
the fact that the child and its descendants assumed the name of the 
adulterer, and had never been recognized in the family as the legiti- 
mate offspring of the husband,—are circumstances that will go far to 
rebut the presumption of legitimacy, which the law raises in favor of 
the issue of a married woman.’’—VYayl.. § 584. But considerations 
such as these could not overrule the conclusive presumption provided 
in Section 112 as to legitimacy. 

So, also, where the question is whether a person was the son of a 
particular Testator, the fact that all the members of the family appear 
to have been mentioned in the Will but that no notice is taken of such 
person, would be evidence of the Testator’s opinion, expressed by con- 
duct, as to such person’s relationship, and admissible under this section. 

In R. v. Wastra, 8B. L. R., App., 63, it was held by the Bengal 
High Court that the mere fact of a man and woman living together 

2D, 
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as husband and wife would be sufficient, in a prosecution under 
Section 498 of the Indian Penal Code, to throw the burthen of proving 
that they were not so on the accused : under the present section the 
burthen of proving a marriage is, in every such case, thrown on the 
prosecution. 

As to the presumptions as to marriage and legitimacy raised in the 
case of persons who have lived on the footing of husband and wife, 
and parent and child, see note to Section 114. 

The rule laid down in this section appears to apply in English law 
only to questions of marriage: but it is at least equally applicable to 
questions of legitimacy and relationship generally, including, of course, 
adoption. The conduct which indicates a person’s opinion about a 
thing is allowed by this section to be evidence of the thing itself. 
A’s behaviour to B, accordingly, indicates not only what A considered 
his relationship to B, but also what that relationship was. 


51. Whenever the opinion of any 
Grounds of Jiving person is relevant, the grounds 
opinion when re- 


levant. on which such opinion is based are 
also relevant. 


Illustration. 
An expert may give an account of experiments performed by him 


for the purpose of forming his opinion. 


IN ote. 

An important test of the value of the Expert’s evidence is thus pro- 
vided. The Court is not left to the bare statement of an opinion, but 
can inquire into the grounds on which it is based, and thus ascertain 
whether there are any grounds or whether they are reasonably 
adequate. The section to a great extent a repetition of Section 46. 


CHARACTER WHEN RELEVANT. 


52. In civil cases, the fact that the character of 
7 any person concerned is such as to 
oherecter t, render probable or improbable any 
prove conduct conduct imputed to him is irrelevant, 
imputed is irre- except in so far as such character 
appears from facts otherwise relevant. 

IN ote. 

‘Persons concerned’ means persons whose conduct is relevant to 
the suit. It does not include witnesses, as to whom provision is made 
in Sections 145, 146, 153 and 155 to regulate evidence given for the 
purpose of affecting their credibility. 
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There are of course many cases in which character is a fact in issue 
or relevant. For instance, in an action for libel, if the libel consisted 
in attributing bad qualities to the plaintiff, and the defendant justified, 
the existence or non-existence of those qualities would be fact in issue. 
‘Character’? as employed in these sections includes both reputa- 
tion and disposition, Section 55. It must be distinguished from the 
‘* state of mind,’’ to which reference is made in Section 14, and which 
(see Illustration &) may be relevant in judging of the probability of 
conduct. 


In criminal 53. In criminal proceedings, the 


cases, previous . 
wood oharseter ia fact that the person accused is of a 


relevant. good character, is relevant. 


54. In criminal proceedings, the fact that the 
accused person has been previously 
diction nonin convicted of any offence is relevant ; 
nal trials isrele- but the fact that he has a bad charac- 
vant, but rotpre- ter is irrelevant, unless evidence has 
acter, except been given that he has a good charac- 


. ] : * ° bd 
se ter, in which case it becomes relevant. 


Explanation.—This section does not apply to cases 
in which the bad character of any person is itself a 
fact in issue.” 

IN ote. 

(1) A previous conviction is relevant:—In any criminal pro- 
ceeding, accordingly, the prosecution may prove a previous conviction 
as part of the case, and call upon the Court to take it into account 
in considering the probabilities of the case; no other proof of bad 
character can be given except to rebut evidence of good character. 

Evidence as to bad character is thus restricted, not because it is 
not an important element in weighing the probabilities of the case, 
but because it is so vague, and so difficult to rebut, that it would be 
liable to abuse if it were not confined to a definite, unmistakeable 
matter such as a previous conviction ; but the consideration of charac- 
ter must often be of the utmost importance 1n weighing the proba- 
bilities of the case. A child is found robbed, raped and brutally 
murdered. The circumstances are such that the crime must have 
been committed by one of two men: the first is a noted thief, of 
violent habits; the second a person of refinement, wealth and bene- 
volence; the character of the latter renders it almost incredible that 
he should have committed the crime, and so strengthens the case 
against the former. This is one of the instances in which Bentham 
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considers that evidence of character is properly admissible in criminal 
cases.—Benth. Rat. Evid., B. V., ch. xitt. 

This section shows that the “ inconsistency’’ referred to in Section 
11 must be construed in a strictly limited sense. R. v. Purbhudds 
Ambardm, 11 Bom. H.C. Rep., go. 

Upon this section Mr. Norton observes (page 231) that “the fact 
of a previous conviction can only be relevant for the purpose of 
enhancing the sentence to be passed on an accused after he has been 
found guilty of the crime for which he is indicted. The fact of a 
previous conviction of avy offence can never be relevant as an element 
of proof to establish the guilt of the accused as to the crime with which 
he stands charged. The language of the section is not very felici- 
tous: but it never can have this wider and more general bearing.’’ 
This is, in my opinion, an erroneous view of the effect of the section. 
The intention, whether felicitously expressed or not, is clearly to admit 
evidence of a previous conviction as part of the substantive evidence 
of the case, from which the Court’s inference as to the prisoner’s guilt 
or innocence will be drawn. The section puts evidence of a previous 
conviction on the same footing as to relevancy as that upon which the 
previous section puts evidence of good character. Such evidence 
might. of course, be unimportant, as when the former offence was so 
unlike the latter as to suggest no inference as to the probability of 
the same person having committed both. But it may often be highly 
important, and in any case it would be relevant under this section. 

But bad character is irrelevant unless evidence of good charac- 
ter be given.—The rule of excluding evidence of bad character some- 
times, of course, shuts out most material evidence. Thus, on a prose- 
cution for an infamous offence, evidence of an admission by the accused 
that he was addicted to the commission of similar offences was rejected 
as irrelevant. FR. v. Cole, Mich., 1810, quoted in Best, § 259. 

(2) This section is inapplicable where bad character is itself a 
fact in issue.—In proceedings under Chapter VIII, Sections 107—118, 
of the Criminal Procedure Code, or under Act XXVII of 1871, 
(Criminal Trtbes,) the character of a person is a fact in issue, and, 
therefore, evidence as to it is relevant under Section 5: the present 
section, accordingly, has no application in such a ease. 

As to proof of previous conviction, see Crim, Pr. Code 1882, Section 
511. In Schedule V XXVIII (III) there is a form of a charge of an 
offence after a previous conviction. 


55. In civil cases, the fact that the character of 
any person is such as to affect the 
amount of damages which he ought to 
receive, is relevant.) 


Eaplanation.—In Sections 52, 53, 54 and 55, the 


Character as af- 
fecting damages. 
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word ‘character’ includes both reputation and dis- 
position ;@ but evidence may be given only of 
general reputation and general disposition, and not 
of particular acts by which reputation or disposition 
were shown.®) 

Note. 

(1) Character as affecting damages: see notes to Section 12, 
In an action by a father for seduction of his daughter, the previous 
character of the daughter will be relevant ; and in a petition for dis- 
solution of marriage and for damages against a co-respondent the 
husband may give evidence of the terms of affection on which he 
lived with the respondent ; and the co-respondent may give evidence 
of cruelty ; &c., which would tend to disentitle the husband to damages. 
See Act IV of 1869, Section 34. In actions of breach of promise of 
marriage the defendant may “prove in mitigation of damages, that 
the plaintiff isa person, either of bad character, or of coarse and brutal 
manners,”’ Zayl., § 3323; or that she is destitute of fecling, or that 
her conduct before or since the breach shows that it has not affected 
her much, Leeds v. Cook, 4 Esp., 256. In England considerable differ- 
ence of opinion exists as to “ whether, in an action for defamation, 
evidence impeaching the plaintiff’s previous general character and 
showing that, at the time of the publication, he laboured under a 
general suspicion of having been guilty of the charge imputed to him 
by the defendant is admissible as affecting the question of damages. 
The weight of authority inclines slightly in favour of the admissibility 
of the evidence even though the defendant has pleaded truth as a 
justification, and has failed in establishing his plea.”’—TZayl., § 333. 
This section makes such evidence admissible so far as it relates to the 
general reputation and disposition of the defendant. 

(2) ‘Character’ includes reputation and disposition.—This clears 
up a point as to which there has been a difference of opinion between 
English Judges, zzs., whether evidence of ‘‘character’’ extends to dis- 
position as well as toreputation. The more comprehensive meaning 
given to the word ‘character’ in this section.is, no doubt, the right one, 
when character is regarded as a ground for inference. 

(3) Evidence of general character alone receivable.—Accord- 
ing to English law, where damages are claimed by a husband on the 
ground of his wife’s adultery, or by a father on account of his 
daughter’s seduction, in order to show the previous character of the 
wife or daughter, “not only evidence of general bad character is 
admissible in mitigation of damages, but the defendant may even 
prove particular acts of immorality or indecorum.”—TZayl., § 330. 


Evidence as to particular acts would be inadmissible under the present 
Explanation. 
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oe: 
ON PROOF. 


CHAPTER III. 


Facts WHICH NEED NOT BE PROVED. 


No evidence re- 56. No fact of which the Court will 


uired of fact ju- «4 . 
cee joticed. take judicial notice need be proved. 


ceecteot which §=§-s 7, The Court shall take judicial 
judicial notice. NOtice of the following facts :— 

(1) All laws or rules having the force of law now 
or heretofore in force or hereafter to be in force in 
any part of British India. 

(2) All public Acts passed or hereafter to be 
passed by Parliament, and all local and personal Acts 
directed by Parliament to be judicially noticed : 

(3) Articles of War for Her Majesty’s Army or 
Navy: 

(4) The course of proceeding of Parliament and 
of the Councils for the purposes of making Laws 
and Regulations established under the Indian Coun- 
cil’s Act, or any other law for the time being relating 
thereto. 

Explanation.—The word ‘ Parliament,’ in Clauses 
(2) and (4), includes— 

1. The Parliament of the United Kingdom of 
Great Britain and Ireland ; 
2. The Parliament of Great Britain ; 
3: The Parliament of England ; 
4, The Parliament of Scotland; and 
5 


The Parliament of Ireland. 
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(5) The accession and the sign manual of the 
Sovereign for the time being of the United Kingdom 
of Great Britain and Ireland : 


(6) All seals of which English Courts take judi- 
cial notice :@) the seals of all the Courts of British 
India, and of all Courts out of British India, estab- 
lished by the authority of the Governor-General or 
any Local Government in Council: the seals of 
Courts of Admiralty and Maritime Jurisdiction and 
of Notaries public, and all seals which any person is 
authorized to use by any Act of Parliament or other 
Act or Regulation having the force of law in British 
India : 

(7) The accession to office, names, titles, func- 
tions, and signatures of the persons filling for the 
time being any public office in any part of British 
India, if the fact of their appointment of such office 
is notified in the Gazette of India, or in the Official 
Gazette of any Local Government : 


(8) The existence, title, and national flag of every 
state or Sovereign recognized by the British Crown:@) 

(9) The divisions of time, the geographical divi- 
sions of the world, and public festivals, fasts, and 
holidays notified in the Official Gazette : 


(10) The territories under the dominion of the 
British Crown :@) 


(11) The commencement, continuance, and ter- 
mination of hostilities between the British Crown 
and any other State or body of persons :() 


(12) The names of the members and officers of 
the Court, and of their deputies and subordinate 
officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, 
attornies, proctors, vakils, pleaders, and other per- 
sons authorized by law to appear or act before it: 


(13) The rule of the road on land or at sea. 
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In all these cases, and also on all matters of public 
history, literature, science, or art, the Court may 
resort for its aid to appropriate books or documents 
of reference. 


If the Court is called upon by any person to take 
judicial notice of any fact, it may refuse to do so, 
unless and until such person produces any such book 
or document as it may consider necessary to enable 
it to do so. 

IN ote. 

(1) Public Act.—By 13 & 14 Vic. c. 21, Section 7, it is provided 
that every Act made after 4th February 1851 shall be deemed to be 
a public Act, and shall be judicially taken notice of as such unless the 
contrary be expressly provided in such Act. 

(2) Seals of which English Courts take judicial notice.—The 
following Seals are mentioned by Taylor as those of which the English 
Courts take judicial notice :—“ the Great Seal; the Queen’s Privy 
Seal; the seal of the Duchy of Cornwall; the seals of the superior 
Courts of Justice; the Chancery Common Law Seal, and the seal of 
the Chancery Enrolment Office; the seals of the Grand Sessions in 
Wales, now abolished ; of the High Court of Admiralty; of the Pre- 
rogative Court of Canterbury ; and of the Court of the Vice-Warden 
of the Stannaries ; the seals of all Courts constituted by Act of Par- 
liament, if seals are given to them by the Act, and, therefore, the 
seals of the Court for Divorce and Matrimonial Causes, of the prin- 
cipal Registry, and of the several district Registries of the respective 
Courts of Probate in England and Ireland, of the Courts of Bank- 
ruptcy, of the Insolvent Debtor’s Court, now abolished ; of the Court 
of Bankruptcy and Insolvency in Ireland, of the Landed Estates Court, 
Ireland, and of the country Courts. They willalso judicially notice 
the seal of the Corporation of London, and the seal of a notary-public, 
he being an officer recognized by the whole commercial world. Several 
other seals are rendered admissible in evidence without proof of their 
genuineness, by the express language of particular Statutes; and 
among them may be noticed the seal of the Board of Poor-law Com- 
missioners; of the now discontinued General Board of Health; of 
Local Boards of Health; of the now abolished Metropolitan Commis- 
sioners of Sewers; of the now abolished Commissioners for the sale of 
Incumbered Estates in Ireland; of the Land Registry office in Eng- 
land ; of the office for the Registration of Assurances of Jands in Ire- 
land; of the General Register office in England, or Ireland; of the 
Charity Commissioners for England and Wales ; of the special Com- 
missioners for Irish Fisheries; of the Commissioners of Patents for 
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Inventions ; of the office of the Registrar of Designs for articles of 
manufacture; and of the Record Office. In all proceedings too, under 
the winding-up clauses of the Companies’ Act, 1862, the seal of any 
Office of the Court of Chancery, or Bankruptcy, in England or in 
Ireland, of the Court of Session in Scotland, or of the Court of the 
Vice-Warden of the Stannaries, when appended to any document 
made, issued, or signed under those clauses, or any official copy thereof, 
must be judicially noticed.’’—Tayl., § 6. 

(3) Recognition of Independent State.— Where there is a Civil 
war and one part of a nation establishes itself as an independent 
Government, the Judges are bound ex-officio to know whether or not 
the Government has recognized such part as an Independent State.— 
Tayl., § 4. 

By Section 431 of the C. C. P. it is provided that the Court shall 
take judicial notice of the fact that a foreign State has not been recog- 
nized by Her Majesty or by the Governor-General in Council. 

(4) British Territories.—By 6&7 Vic. c. 94 (Foreign Furis- 
diction), Section 3, if in any Court in Her Majesty’s Dominions a 
question arise as to the jurisdiction of the Crown in any place out 
of Her Majesty’s Dominions, the Court may transmit questions as 
to the subject to one of Her Majesty’s principal Secretaries of State, 
and the answer returned will be final and conclusive evidence of the 
matters therein contained. 

(5) Commencement of hostilities.—As to what is sufficient evi- 
dence of a commencement of hostilities, see the remarks of the Judi- 
cial Committee in “ The Zeutonta.’? L.R., 4P.C., 171, at page 178. 

(6) Rule of the road.—These words were added by Act XVIII 
of 1872. The addition, however, appears to be of questionable pro- 
priety, inasmuch as “the regulations for preventing collisions at sea,”’ 
which contain the rules concerning lights, fog-signals, steering and 
sailing are now embodied in a table issued by virtue of the Act, 25 & 26 
Vic. c. 63, and of an order in Council, dated gth January 1863, 
Section 26 of the same Act enacts how those regulations are to be 
published and proved, viz., by the production, either of the Gasette 
in which any order in Council concerning them is published, or of a 
copy of them purporting to be signed by one of the Secretaries or 
Assistant Secretaries to the Board of Trade or to be sealed with the 
seal of the Board.—See Jayl., §§ 5 & 1440. 


58. No fact need be proved in any proceeding 
Facts admittea, Which the parties thereto or their 
agents agree to admit at the hearing, 

or which, before the hearing, they agree to admit 
by any writing under their hands, or which by 


23 
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any rule of pleading®) in force at the time they are 
deemed to have admitted by their pleadings : 


Provided that the Court may, in its discretion, 
require the facts admitted to be proved otherwise 
than by such admissions. 


IN ote. 

(1) Factsadmitted by agreement need not be proved.—There 
is no provision in the Indian Lawof Procedure, as in England, for 
enabling one party in a suit to call upon the other to admit a fact, 
other than the genuineness of a document, and in the event of the 
other party not doing so, to throw upon him the expense of the proof. 
Some such provision would be an useful addition to the Code of Civil 
Procedure, and a clause to this effect was proposed when the Code of 
1877 was drafted. It was however probably considered too much in 
advance of the general intelligence: and Section 117 of the Code now 
provides that at the first hearing the Court shall ascertain from the 
parties what facts they respectively admit or deny. As to the power 
to demand admission of the genuineness of a document and the effect 
of non-compliance, see C. P. C., Section 128. 

As to the effect of an admission in a suit by a duly authorized 
agent, see ante, Section 18, note (1). 

Under the English law a prisoner under trial for felony can make no 
admissions so as to dispense with proof, though a confession may be 
proved against him. Steph. Dig., Art.60. The present section appears 
to allow of an accused admitting at the trial such facts as he pleases 
to admit. 

(2) Facts admitted in pleadings need not be proved.—The 
English rules of pleading are so strict that the omission to contradict 
a fact at the right moment is often tantamount to an admission of it. 
“It may be laid down broadly,”’ says Mr. Taylor, “ that, whenever a 
material averment well pleaded is passed over by the adverse party 
without denial, whether it be by pleading in confession and avoidance, 
or by traversing some other matter, or by demurring in law, or by:suf- 
fering judgment to go by default, it is thereby for the purpose of plead- 
ing, if not for the purpose of trial before the jury, conclusively admit- 
ted.”’—TZayl., § 748. See Botleau v. Rutlin, 2 Exch., 665. Such 
rigidity is, of course, wholly foreign to Indian Procedure. Some pleas 
are, however, from their very nature an admission of certain facts ; 
e.g., a plea of payment of a debt necessarily admits the fact, of there 
having been a debt: a plea of cancelment of a bond admits its 
execution: a plea of tender of rent to a landlord admits the fact of 
a tenancy. This, however, is not the result of any ‘rule of plead- 
ing,’? but of the necessary logical import of the expressions used. 
In Rainy v. Bravo, L.R., 4P.C., 287, in a suit for libel, before the 


sscs. 59, 60. | ORAL EVIDENCE. 179 


declaration was filed, the plaintiff gave notice of his intention to 
move for a rule for the production of the letter containing the words 
of the libel as set out in the declaration. An affidavit in answer by 
the defendant stated that he, the defendant, had destroyed the letter, 
but made no objection to the terms of the alleged libel set out in the 
plaintiff’s affidavit. It was held that the plaintiff’s affidavit, being 
merely for the purpose of the production of the letter, was not admis- 
sible as evidence to prove the wards of the libel. 


CHAPTER IV. 
Or Orat EVIDENCE. 


59. All facts, except the contents 
Ripon year ait of documents, may be proved by oral 
evidence. 


Oral evidence 60. Oral evidence must,in all cases 
must be direct. whatever, be direct; That is to say— 


If it refers to a fact which could be seen, 1t must 
be the evidence of a witness who says he saw it ; 


If it refers to a fact which could be heard, it must 
be the evidence of a witness who says he heard it ; 

If it refers to a fact which could be perceived by 
any other sense or in any other manner, it must be 
the evidence of a witness who says he perceived it 
by that sense or in that manner ; 

If it refers to an opinion or to the grounds on 
which that opinion is held, it must be the evidence of 
the person who holds that opinion on those grounds : 

Provided that the opinions of experts expressed 
In any treatise commonly offered for sale, and the 
grounds on which such opinions are held, may be 
proved by the production of such treatises if the 
author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as 
a witness without an amount of delay or expense 
which the Court regards as unreasonable ; 


Provided also that, if oral evidence refers to the 
existence or condition of any material thing other 
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than a document, the Court may, if it thinks fit, 
require the production of such material thing for its 
inspection. 

Note. 

Circumstantial evidence is not excluded.—This section has been 
misunderstood as rendering it doubtful whether, since every visible 
fact must be proved by some one who saw it, circumstantial evidence 
is not altogether excluded. Neel Kanto Panditv. Fuggabhund Ghose, 
12 B. L. R., App. 18. It is scarcely necessary to observe that no such 
absurd result can have been intended by the Legislature or can indeed 
be reasonably understood from its language, read with the rest of the 
Act. Athing is said to be “ proved,’’ (Section 2) when the Court, after 
considering all the evidence before it, either believes it to exist or con- 
siders the probability of its existence so strong that a prudent man 
would act upon it: and chapter two gives a group of facts, among 
which the evidence, which is the ground for this inference, must be 
shown to fall: and the present sections show how each of these facts 
must be proved. ‘The misapprehension appears to have arisen from 
a confusion the particular facts which are the ground of the inference 
and the inference itself. 

Commissions to take evidence.—The oral evidence need not, in all 
cases, be given before the Court itself. As to commissions to take 
evidence in civil cases, see Civil Procedure Code, chapter 25; and in 
Criminal cases, Criminal Procedure Code, Section 330. 


CHAPTER V. 
Or Documentary EVIDENCE. 


a ae eee 61. The contents of documents 
tents of docu. may be proved either by primary or by 
eae secondary evidence. 


Stamp and Registration Acts unaffected.—This section does not, 
of course, over-ride the laws as to Stamps and Registration. As to 
cases in which registration of documents is compulsory, see Act III 
of 1877, Section 17; andas to those in which it is optional, Section 18. 

Primary Evidence.—The rule that documents may be proved by 
primary evidence must be read subject to the provision in Section 68 
as to attesting witnesses. 


62. Primary evidence means the 
°v document itself produced for the in- 
spection of the Court. 


sEC. 62. | DOCUMENTARY EVIDENCE. 181 


Explanation 1—Where a document is executed 
in several parts, each part is primary evidence of 
the document : 

Where a document is executed in counterpart, 
each counterpart being executed by one or some of 
the parties only, each counterpart is primary evidence 
as against the parties executing 1t. 


Explanation 2.—Where a number of documents 
are all made by one uniform process, as in the case 
of printing, lithography, or photography, each is 
primary evidence of the contents of the rest; but 
where they are all copies of a common original, they 
are not primary evidence of the contents of the 
original. 

Illustration. 

A person is shown to have been in possession of a number of 
placards, all printed at one time from one original. Any one of the 
placards is primary evidence of the contents of any other, but no one 
of them is primary evidence of the contents of the original. 


IN ote. 

Admission of contents of document.—According to English law 
an admission of the contents of a document is held, on the authority 
of Slatterie v. Pooley, 6 M. & W., tobe primary evidence of those 
contents. Under Section 22 of the present Act oral admissions of the 
contents of a document are irrelevant until the right to use secondary 
evidence is established. By Section 58 the necessity of proving a 
document may be obviated by the parties agreeing at the hearing, or, 
in writing, before the hearing, to admit its contents. Provision is 
made for this in Section 128 of the Code of Civil Procedure of 1882. 
By Section 70 of the Act an admission of execution by a party to an 
instrument is sufficient proof of execution, as against him, although 
the instrument be one which by law requires attestation. 

Effect of alteration of document after execution.—A fraudulent 
or unauthorized alteration of a document will render it wholly invalid. 
“ The rule of law,’ says Mr. Taylor, ‘ applicable to this subject, is, 
that any material alteration in a written instrument, whether made, 
by a party or a stranger, is fatal to its validity, provided it were made 
after its execution, and without the privity of the party to be affected 
by it, and perhaps, also, with this additional proviso, that the altera- 
tion was made while the instrument was in the possession, or at least 
under the control, of the party seeking to enforce it. This rule, which 
was Criginally propounded with respect to deeds, probably because in 
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former days most written engagements were drawn in that form, has 
since been extended to negotiable securities, bought and sold notes, 
guarantees, and policies of assurance; and may now be said to apply 
equally to all written instruments, which constitute the evidence of 
contracts.”’—Tayl., § 1617. Any alteration is, of course, suspicious 
and raises a presumption of fraud. On this point the Privy Council 
observed in Mussamut Khoob Conwur v. Baboo Moodnarain Singh, 
g M. 1. A.; 1, at page 17, “ It may be conceded that, in an ordinary 
case the party who presents an instrument, which is an essential part 
of his case, in an apparently altered and suspicious state, must fail, 
from the mere infirmity or doubtful complexion of his proof, unless he 
can satisfactorily explain the existing state of the document. But 
this wholesome rule admits of exceptions, if there be, independently 
of the instrument, corroborative proof strong enough to rebut the pre- 
sumption which arises against an apparent and presumable falsifier 
of evidence. And such corroborative proof will be greatly strengthen- 
ed, if there be reason to suppose that the opposite party has withheld 
evidence which would prove the original condition and import of the 
suspected document.”? But an immaterial alteration, even by’a party 
to the instrument, does not invalidate it. Aldous v. Cornwell, L. R,, 


3 QO. B., 573. 


Secondary evi- 63. Secondary evidence means and 
dence. includes— 


(1) Certified copies given under the provisions 
hereinafter contained ;() 


(2) Copies made from the original by mechanical 
processes which in themselves insure the accuracy 
of the copy, and copies compared with such copies ; 


(3) Copies made from or compared with the 
original ; 

(4) Counterparts of documents as against the 
parties who did not execute them ; 


(5) Oral accounts of the contents of a document 
given by some person who has himself seen it.) 


Illustrations. 


(2) A photograph of an original is secondary evidence of its con- 
tents, though the two have not been compared, if it is proved that 
the thing photographed was the original. 

(2) A copy compared with a copy of a letter made by a copying- 
machine is secondary evidence of the contents of the letter, if it is 
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shown that the copy made by the copying-machine was made from 
the original. : 

(c) A copy transcribed from a copy, but afterwards compared with 
the original, is secondary evidence; but the copy not so compared is 
not secondary evidence of the original, although the copy from which 
it was transcribed was compared with the original. 

(2) Neither an oral account of a copy compared with the original, 
nor an oral account of a photograph or machine copy of the original 
is secondary evidence of the original. 

IN‘ote. 

(1) Certified copies.—See Sections 76 and 77 as to certified copies. 

(2) There are no degrees of secondary evidence: when once 
secondary evidence is admissible, the law makes no distinction 
between one class of secondary evidence and another ; though the fact 
that a party, who gives oral evidence of the contents of a document, 
is shown to have better secondary evidence of it, for instance, a com- 
pared copy of the original, might be ground for an adverse inference 
as to the good faith of the party so acting. There are, however, in 
Section 65, certain specific directions as to the kind of secondary 
evidence to be used in proving particular documents. 


emg aia: 64. Documents must be proved by 
ments by pri- primary evidence except in the cases 
evidence. ‘hereinafter mentioned. 


Cases in which 65. Secondary evidence may be 
secondary ecvi- , 1 1+7 
doe cistiveto 6B lven of the existence, condition, or 
documents may contents of a document in the follow- 


be given. ing cases :— 


_ (a) When the original is shown or appears to be 
in the possession or power of the person against 
whom the document is sought to be proved, or 


of any person out of reach of, or not subject to, 
the process of the Court, or 


of any person legally bound to-produce it, 


and when, after the notice mentioned in Section 66, 
such person does not produce it,() 


(6) When the existence, condition, or contents of 
the original have been proved to be admitted in 
writing by the person against whom it is proved or 
by his representative in interest ;@) 
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(c) When the original has been destroyed or 
lost, or when the party offering evidence of its 
contents cannot, for any other reason not arising 
from his own default or neglect, produce it in 
reasonable time ; 


(d) When the original is of such a nature as not 
to be easily moveable ; 


(c) When the original is a public document within 
the meaning of Section 74. 


(f) When the original is a document of which 
a certified copy is permitted by this Act, or by any 
other law in force in British India, to be given in 
evidence ; 

(g) When the originals consist of numerous 
accounts or other documents which cannot con- 
veniently be examined in Court, and the fact to be 
proved is the general result of the whole collection, 


In cases (a), (c), and (d), any secondary evidence 
of the contents of the document is admissible. 


In case (b), the written admission is admissible. 


In case (e) or (f), a certified copy of the docu- 
ment, but no other kind of secondary evidence, is 
admissible. 

In case (qg), evidence may be given as to the gene- 
ral result of the documents by any person who has 
examined them, and who is skilled in the examination 
of such documents. 

Note. 

(1) Documents which witnesses are not bound to produce: see 
Sections 130 and 131. A witness may also refuse to produce docu- 
ments on which he has a lien. As to the general lien of Bankers, 
Factors, Attorneys and others on goods bailed to them, see Contract 
Act, 1872, Section 171; and notes to Section 130. The result of (a) 
is that, if the document is in the hands of a person who has a right 
to retain it, secondary evidence of its contents cannot be given. 

(2) Notice to Produce.—* It would seem that, where a party has 
notice to produce a particular instrument traced to his possession, he 
cannot object to parol evidence of its contents, on the ground that, 
previous to the notice, he had ceased to have any control over it, unless 
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he has stated this fact to the opposite party, and has pointed out to 
him the person to whom he delivered it ; neither can he escape the 
effect of the notice, by afterwards voluntarily parting with the instru- 
ment, which it directs him to produce.”’—Tayl., § 410. 

Secondary evidence in action of libel must give the actual 
words.—In Rainy v. Bravo, L. R., 4, P. C., 287, the defendant, after 
the publication of a libel and before the action was brought, destroyed 
the letter containing the libellous words. It was held, that, as the 
defamatory writing was not in existence, secondary evidence of the 
contents of the letter by witnesses who heard it read was admissible, 
but that the actual words used as laid in the declaration must be 
proved, and not the substance or impression which the witnesses 
received of the words, as otherwise the witnesses and not the Court or 
Jury would be made the Judges of what was a libel. 

(3) Written admission of contents of a document —Scction 22 
provides, contrary to the English law, that an oral admission of the 
contents of a document 1s inadmissible, until the person, proposing to 
give it, shows that he is entitled to use secondary evidence; the pre- 
sent clause provides that a written admission is admissible as ptoof 
of a document even though the original is in existence, and might 
be, but is not, produced. 

(4) Proof of loss.—In order to prove a thing “ lost’? evidence 
must be given that it has been looked for : 

‘“ What degree of diligence is necessary in the search cannot easily 
be defined, as each case must depend much on its own peculiar circum- 
stances; but the party is generally expected to show, that he has, in 
good faith, exhausted in a reasonable degree all the sources of infor- 
mation and means of discovery, which the nature of the case would 
naturally suggest and which were accessible to him. 

‘‘If the instrument ought to have been deposited in a public office, 
or other particular place, it will generally be deemed sufficient to have 
searched that place, without calling the party whose duty it was to 
have put it there, or any other person who may have had access 
to it.”"— Zayl., § 399, 401. 

Nor need the search have been recent, or for the purpose of the 
particular suit, provided the Court be satisfied that thorough search 
was made. 

But distinct evidence of the destruction, or loss, and of reasonable 
search must be given. When a plaintiff alleged that a document had 
been partially destroyed by rats, and put in a registered copy of a 
deed together with certain fragments which he alleged to be the frag- 
ments of the deed, but offered no evidence of this being so, the Privy 
Council rejected the secondary evidence. Syud Abbas Ali Khan v. 
Yadeem Ramy Reddy, 3 M. 1. A., 156. 


“* If the instrument were executed in duplicate, or triplicate, &c., the 


24, 
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loss of all the parts must be proved, in order to let in secondary 
evidence of the contents; and, in all cases, before such evidence will 
be admissible, it must be shown that the original instrument was duly 
executed, and was otherwise genuine. If the instrument were of such 
a nature as to have required attestation, the attesting witness must, 
if known, be called, or in the event of his death, his handwriting must 
be proved, precisely in the same manner as if the deed itself had been 
produced; though, if it cannot be discovered who the attesting witness 
was, this strictness of proof will, from necessity, be waived. In the 
absence of evidence to the contrary the Court will presume that the 
instrument was duly stamped.’’—Tayl., § 405. 

As to proof of attestation, see post, Sections 68 and 69. 

Limitation Act.—Oral evidence of the contents of a document 
containing an acknowledgment in respect of any property or right 
cannot in any case be given for the purpose of taking the case out of 
the operation of the Limitation Act, 1877, though oral evidence as to 
its date may be given. See Act XV of 1877, Sec. I9. 

(5) “ Result.”—The word “ result’? must be construed strictly to 
mean the actual figures or facts arrived at, not the general effect on a 
person’s mind. ‘This exception’’ however, says Mr. Taylor, speaking 
of the English rule on the subject, ‘ will not enable a witness to state 
the general contents of a number of letters received by him from one 
of the parties in the cause, though such letters have since been destroy- 
ed, if the object of the examination be to elicit from the witness the 
impression which they produced on his mind, with reference to the 
degree of friendship subsisting between the writer and a third party.— 


Tayl., § 432. 


66. Secondary evidence of the contents of the 

documents referred to in section sixty- 

tice te produce, Ve, clause(a), shall not be given unless 

the party proposing to give such secon- 

dary evidence has previously given to the party in 

whose possession or power the document is, [*or to 

his attorney or pleader] such notice to produce it as 

is prescribed by law; and if no notice is prescribed 

by law, then such notice as the Court considers 
reasonable under the circumstances of the case: 


Provided that such notice shall not be required in 
order to render secondary evidence admissible in any 








* Added by Act XVIII of 1872. 
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of the following cases, or in any other case in which 
the Court thinks fit to dispense with it :— 

(1) When the document to be proved is itself a 
notice ; " 

(2) When from the nature of the case, the ad- 
verse party must know that he will be required to 
produce it ; 

(3) When it appears or is proved that the adverse 
party has obtained possession of the original by fraud 
or force ; 

(4) When the adverse party or his agent has the 
original in Court ; 

(5) When the adverse party or his agent has 
admitted the loss of the document ; 


(6) When the person in possession of the docu- 
ment is out of reach of, or not subject to, the pro- 
cess of the Court. 


Notice to produce.—This section must be read subject to the 
following provisions of the Code of Civil Procedure, 1882. Section 59 
requires the plaintiff to produce the document sued on when the plaint 
is presented, and a list of other documents in his possession. Where 
any documents are not in his possession, he must, under section 60, 
if possible, state in whose possession or power they are. The penalty 
for non-compliance with these sections is, according to section 63, that 
documents not produced or entered shall not, without the leave of the 
Court be received in evidence on plaintiff’s behalf. 

The summons to the defendant shall order the defendant to pro- 
duce any document in his possession or power, containing evidence 
relating to the merits of the plaintiff’s case, or upon which the defend- 
ant intends to rely in support of his case. (Section 79.) 

As to Discovery, Admission, Inspection, Production, Impounding, 
and Return of Documents, see Chapter 10 of Civil Procedure Code, 
1882, The summons is to be filled in with a description of the dacu- 
ments required by the plaintiff, and the notice to produce documents 
for inspection must describe the documents referred to in the plaint, 
written-statement or affidavit, which the party serving the notice 
may require. 

The summons should describe the required documents “ with all 
convenient certainty.’’ ‘It may be difficult to lay down any general 
rule as to what the notice ought to contain, since much must depend 
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on the particular circumstances of each case ; but this much is clear, 
first, that no misstatement or inaccuracy in the notice will be deemed 
material, if it be not really calculated to mislead the opponent ; and 
next, that it is not necessary, by condescending minutely to dates, 
contents, parties, &c., to specify the precise documents intended. If 
enough is stated on the notice to induce the party to believe thata 
particular instrument will be called for, this will be sufficient. Thus, 
a notice to produce “all letters written by the plaintiff to the defend- 
ant, relating to the matters in dispute in the action,” or ‘all letters 
written to or received by the plaintiff between the years 1837 and 1841, 
both inclusive, by and from the defendants, or either of them, or any 
person in their behalf; and also all books, papers, &c., relating to 
the subject-matter of this cause,’’ has been held sufficient to let in 
parol evidence of a particular letter not otherwise specified.—TZayl., 
§ 413. But a mere notice to produce ‘all letters and books relating 
to the cause”’ has been held by the English Courts to be too vague. 

In Criminal cases the best course would appear to be to apply for 
a summons under Sections 94 and g5 of the Criminal Procedure 
Code, but any reasonable notice would, apparently, be sufficient to 
let in secondary evidence. 

“The Legislature has interfered on behalf of merchant-seamen, 
whose proverbial inexperience and recklessness have rendered them 
fit objects for special statutory protection, and has enacted, that every 
seaman may bring forward evidence to prove the contents of his 
agreement with the master of the ship, or otherwise to support his case, 
without producing, or giving notice to produce the agreement itself 
or any copy of it.”’—Tayl., § 424; 17 & 18 Vic. c. 104, Section 164. 

Court may dispense with notice —It will be observed that under 
this section the Court has the power of dispensing with the notice 
“©in any case in which it thinks fit.””. his isa relaxation of the pro- 
cedure 1n force in the English Courts. 


67. If a document is alleged to be signed or 
ee to have been written wholly or in part 

Proof of signa- ? 
ture and hand- by any person, the signature or the 
e of Person handwriting of so much of the docu- 
signed or written ment as 18 alleged to be in that per- 
document pro sons’ handwriting must be proved to 


duced. . . ae 
be in his handwriting. 


Note. 

Proof of signature or handwriting.—This is not intended to 
prevent proof of a document in other ways, as, e.g., by admission 
before a Kazi. In Neel Kanto Pandit v. fuggobundhoo Ghose, 12 B. 
L, R,, App. 18, Markby, J., observed as follows: “It appears that 
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in this case the evidence which was given in support of the document 
upon which the defendant’s case depends was that of a Kazi before 
whom the vendor came and admitted the deed to be his, and caused 
it to be registered, bringing witnesses to his execution thereof, and in 
fact going pretty much through the same forms as are now in force 
under the Registration Act. Upon that evidence the lower Appellate 
Court very naturally came to the conclusion that the deed was proved, 
and the only question which we have to consider is, whether the Court 
was precluded fram doing so by Section 67 of the Evidence Act. Now 
it is contended that that section renders it necessary that direct 
evidence of the handwriting of the person who is alleged to have 
executed the deed must be given by some person who saw the signa- 
ture affixed. But that is not so expressly stated in the section, and it 
does not appear to me that that was the intention of the Legislature. 
It seems to me that that section merely states with reference to deeds 
what is the universal rule in all cases, that the person who makes an 
allegation must prove it. It lays down no new rule whatever as to 
the kind of proof which must be given. In that respect the rule is 
precisely the same as it stood before. It leaves it as before entirely to 
the discretion of the presiding Judge of fact to determine what satisfies 
him that the document is a genuine one.” 

As to the presumption in the case of a document purporting or 
proved to be thirty years old and produced from proper custody, sec 
Section go. 

As to the mode of proof of handwriting, see Sections 45, 47 & 73. 


68. If a document is required by law to be 
é attested, it shall not be used as eyl- 
roof of execu- : . ‘ 
tion of document deuce until one attesting witness at 
required ey i” least has been called for the purpose 
o be attested. . ° ° : 
_ of proving its execution, if there be an 
attesting witness alive, and subject to the process 
of the Court and capable of giving evidence. 


IN ote. 

An important exception to the rule here laid down is provided by 
English law in the presumption of the authenticity of the signatures 
to a document 30 years old produced from proper custody. The same 
presumption is provided by Section go of the Act, and would no doubt 
be understood as modifying the requirements of this section as to 
proof of attestation in the case of such documents. 

The rule laid down by the present section applies ‘under the Eng- 
lish law to cases in which the document in question has been burnt 
or cancelled, and even when the person who executed the document 
is prepared to admit its execution by himself, or can be shown to have 
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admitted its execution. Steph. Dig., Art.66. The rule as to admis- 
sions is otherwise under the present Act, see Section 70. 

Wills.—Such documents are Wills under the Indian Succession 
Act, Section 50, extended by Act XXI of 1870 to the Wills of Hindus, 
Jainas, Sikhs and Buddhists in the Presidency Towns and Lower 
Bengal. 

The Transfer of Property Act, 1882, also requires attestation in the 
case of all mortgages, leases, gifts and other transfers of immoveable 
property, in which a document is required. 

Merchant Shipping Act unaffected—The Merchant Shipping Act, 
17 & 18 Vic. c. 104, S. 526, declares that any document, required by 
the Act to be executed in the presence of, or to be attested by, any 
witness or witnesses, may be proved by the evidence of any person 
who is able to bear witness to the requisite facts, without calling the 
attesting witness or witnesses or any of them. 


69. If no such attesting witness can be found, 

Proofwhereno OF lf the document purports to have 
attesting witness been executed in the United Kingdom, 
poe it must be proved that the attestation 
of one attesting witness at least is in his handwriting, 
and that the signature of the person executing the 
document is in the handwriting of that person. 


70. The admission of a party to anattested docu- 
Bs ment of its execution by himself shall 
Admission of . , ° 
execution by be sufficient proof of its execution as 
party to attested against him, though it be a document 
document. . 
required by law to be attested. 


IN ote. 

Admission of execution by party to document sufficient proof 
against himself.—The provisions of the present Act as to admissions 
referring to documents are precisely the opposite of the English rule 
on the subject. In England an oral admission of the contents of a 
document may be proved, (see note to S. 22), but not in India except 
in the cases specially named. On the other hand the English cases 
lay down that a party cannot, except where the admission is made for 
the purpose of a cause in Court, admit the execution of a deed, which 
requires attestation, so as to dispense with proof of it by the attesting 
witness. ‘“ The rule omnia presumuntur rite esse acta, is here revers- 
ed,’ ’says Mr. Best, § 529, “ the Courts holding that, although a party 
admits the execution of a deed, the attesting witnesses may be ac- 
quainted with circumstances relative to its execution, which are un- 
known to him and which might have the effect of invalidating it al- 
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together.”” Call v. Dunning, 4 East., 53. Under the present section 
the party’s admission is sufficient proof as against himself. 


41. Ifthe attesting witness denies 
Pe when t- or does not recollect the execution of 
denies the execu. the document, its execution may be 
i proved by other evidence. 


Proof of docu- "9. Anattested document not re- 
scare t i quired by law to be attested may be 
be attested. proved as if it was unattested. 


43. Inorder to ascertain whether a signature, 

writing, or seal is that of the person by 

naeomparison of whom it purports to have been written 

andwritings. 7 safe 

or made, any signature, writing, or 

seal admitted or proved to the satisfaction of the 

Court to have been written or made by that person 

may be compared with the one which is to be proved, 

although that signature, writing, or seal has not been 
produced or proved for any other purpose. 


The Court may direct any person present in Court 
to write any words or figures for the purpose of 
enabling the Court to compare the words or figures 
so written with any words or figures alleged to have 
been written by such person. 


Comparison of ,handwriting in disputed document with that in 
undisputed or proved document.—Sections 45 and 47 have already 
made provision for the proof of handwriting by the evidence of experts 
or of persons acquainted with the handwriting in question. The pre- 
sent section confers a power, which was not allowed under the English 
Common law, the Fitswalter Peerage Case, 10 Cl. & F., 193; Doe 
d. Mudd Suckermore, 5 A. & E., 703, v18., of proving handwriting, 
signature or seal by comparing it with some specimen, as to the au- 
thenticity of which the Court is satisfied. The English law, however, 
admitted a comparison between the disputed document and any docu- 
ment which was already in evidence and admitted or proved to be in 
the handwriting of the supposed writer. Griffith v. Williams, 1 C. 
& J., 47. Ancient documents also, whose age rendered it impossible 
that any living person should speak to the handwriting, were allowed 
to be compared with other ancient documents, proved to be treated 
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and preserved as authentic. The old rule of the English Law was 
modified in Civil cases by Section 27 of the Common Law Procedure 
Act, 1854, (17 and 18 Vic. c. 125) which provided that comparison may 
be made between a disputed writing and any writing proved to the 
satisfaction of the Judge to be genuine: and that such writing may 
be submitted to the jury as evidence of the genuineness of the writing 
in dispute. ‘ 


ie re 


Posric Documents. 


Public docu: 74. The following documents are 
ments public documents :— 


1. Documents forming the Acts, or records of 
the Acts— 


(i) of the sovereign authority, 
(ii) of official bodies and tribunals, and 
(iii) of public officers, legislative, judicial, and exe- 
cutive, whether of British India or of any other part 
of Her Majesty’s dominions, or of a foreign country. 


9. Public records keptin British India of private 
documents. 


Private docu. 79. All other documents are pri- 
ments. 


476. Every public officer having the custody of a 
Certified copicse PUblic document, which any person 
of public docu. has a right to inspect, shall give that 
mae person on demand a copy of it on pay- 
ment of the legal fees therefor, together with a cer- 
tificate written at the foot of such copy that it is a 
true copy of such document or part thereof as the 
case may be, and such certificate shall be dated and 
subscribed by such officer with his name and his 
official title, and shall be sealed, whenever such officer 
is authorized by law to make use of a seal, and such 
copies so certified shall be called certified copies. 


Eaplanation.—Any officer who, by the ordinary 
course of official duty, is authorized to deliver such 
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copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 


Note. 

Copies of Public Documents.—The principal documents, which the 
public have a right to inspect, are the various Registers kept in Regis- 
tration Offices under the Registration Act III of 1877. The Act con- 
tains specific directions as to the persons who may inspect and to 
whom copies ‘must be given. So also inspection is allowed of the 
Register of Members of a Joint Stock Company, Act VI of 1882, 
Section 55; and in case of such inspection being refused, any High 
Court Judge can compel immediate inspection. By Section 220 (e) 
of the same Act every person may inspect the documents kept by the 
Registrar of Joint Stock Companies, and obtain copies on payment of 
the legal fees. So also the books kept by the Administrator General 
showing the accounts of each Estate, receipts, disbursements, debts, 
&c., are open to inspection, Act II of 1874, Section 43. Marriage 
Registers under Act XV of 1872, Christian Marriage Act, may also 
be inspected and copies of entries obtained—Section 79; so also the 
Register of Copyright, under Act XX of 1847, and the declarations of 
owners of Presses and Periodicals under Act XX of 1867. A certified 
copy, accordingly, granted under any of these or similar enactments 
is proof of the matter stated. By Section g2 of the Indian Companies’ 
Act, 1882, a minute of proceedings, purporting to be signed by the 
Chairman ts to be “received as evidence in all legal proceedings.”’ 
The Codes of Civil and Criminal Procedure provide specially for copies 
of the Judgment order or charge to the Jury being supplied to the 
person concerned. Care must be taken in all cases under this section 
that its requirements are strictly complied with, that the certificate of 
the copy being a true one is signed, dated by the proper officer and 
sealed, whenever he is authorized to use a seal. 


77. Such certified copies may be produced in 
Production of proof of the contents of the public 


such copies. documents or parts of the public docu- 
ments of which they purport to be copies. 
IN otc. 


Certified copies are the only secondary evidence of public 
documents admissible; see Section 65, (e). The distinction between 
‘certified’ and ‘examined’ copies, known to English law, is not pre- 
served by the Act. 


The following public docu- 
ments. || ments may be proved as follows :— 


(1) Acts, orders, or notifications of the Executive 
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Government of British India in any of its depart- 
ments, or of any Local Government or any depart- 
ment of any Local Government, 

by the records of the departments certified by the 
heads of those departments respectively, 

or by any document purporting to be printed by 
order of any such Government: 

(2) The proceedings of the Legislatures, 

by the journals of those bodies respectively, or by 
published Acts or abstracts, or by copies purporting 
to be printed by order of Government : 

(3) Proclamations, orders, or regulations issued 
by Her Majesty or by the Privy Council, or by any 
department of Her Majesty’s Government, 

by copies or extracts contained in the London 
Gazette, or purporting to be printed by the Queen’s 
Printer : 


(4) The Acts of the Executive or the proceed- 
ings of the legislature of a foreign country, 


by journals published by their authority, or com- 
monly received in that country as such, or by a 
copy certified under the seal of the country or 
Sovereign, or by a recognition thereof in some public 
Act of the Governor-General of India in Council : 


(5) The proceedings of a municipal body in Bri- 
tish India, 


by a copy of such proccedings certified by the legal 
keeper thereof, or by a printed book purporting to be 
published by the autbority of such body: 

(6) Public documents of any other class in a 
foreign country, 


by the original, or by a copy certified by the legal 
keeper thereof, with a certificate under the seal ofa 
notary public or of a British Consul or diplomatic 
agent, that the copy is duly certified by the officer 
having the legal custody of the original, and upon 
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proof of the character of the document according to 
the law of the foreign country. 


Note. 

Proof of public documents under English Law.—31 & 32 Vic. 
c. 37, and 34 & 35 Vic. c. 70 provide for the proof the contents of pro- 
clamations by Her Majesty or by the Privy Council and various offi- 
cials by copies certified by the several officials therein denoted. These 
provisions are specially referred to in Section 82 of the present Act. 
14 & 15 Vic. c. gg, Section 7 and 28 & 2g Vic. c. 63, Section 6 pro- 
vide for the proof in England of various proclamations, orders and 
judicial proceedings in the Colonies, including India. 

(1) “Of any other class,” .e., than those mentioned in sub- 
section (4). 


PResumMPrions Aas TO DocuMENTs. 


479. The Court shall presume every document 

Presumptionas DPUrporting to be a certificate, certified 
to genuinenessof copy, or other document, which is 
i a by law declared to be admissible as 
evidence of any particular fact, and which purports 
to be duly certified, by any officer in British India, 
or by any officer in any Native State in alliance with 
Her Majesty, who is duly authorized thereto by the 
Governor-General in Council, to be genuine: 


Provided that such document is substantially in 
the form and purports to be executed in the manner 
directed by law in that behalf. 


The Court shall also presume that any officer, by 
whom any such document purports to be signed or 
certified, held, when he signed it, the official charac- 
ter which he claims in such paper. 


IN ote. 

Presumptions as to documents,—There are some presumptions 
as to documents, known to English law, for which no express provision 
is made in the Act, and which, therefore, can be raised only under the 
general provision in Section 114. Thus ‘‘ when several sheets of 
paper, constituting a connected disposal of property, are found to- 
gether, the last only duly signed and attested, the Court, in the absence 
of direct proof, and even in spite of partial inconsistencies in some of 
the provisions, will presume that each of the sheets so found formed a 
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part of the Will at the time of its execution.” —Tayl., § 132A. So, 
also, the Court will presume that pencil alterations in a Will are 
deliberative, especially if there be other alterations in ink, or if the 
rest of the Will appears to be drawn with care while the pencil altera- 
tions are incomplete and inaccurate. But this presumption may be 
got rid of by proof of any facts tending to show that the pencil altera- 
tions were finally intended to form part of the Will. 

So, also, the English law presumes that all alterations, interline- 
ations and erasures in a Will were made subsequent to the execution 
of the Will and codicils, and will grant probate of the Will in its 
original form : the contrary presumption is raised in the case of deeds, 
and even as to Wills, original blanks, filled up, will be presumed to 
have been filled up previous to the execution. On the other hand 
there is a presumption, in the absence of all evidence on the point, 
that alterations or interlineations in a deed were made before execu- 
tion, There is no presumption in the case of an instrument not under 
seal, except that alterations or interlineations were so made as not to 
constitute an offence.—Steph. Dig., Art. 8g. 

According to English law there is a conclusive presumption that a 
deed under seal has been executed for good consideration ; and want 
of consideration cannot, except when fraud is alleged, be pleaded 
against such an instrument. No such presumption is sanctioned by 
the present Act. 

There is also a presumption in English law that a proved document 
was executed on the day on which it bears date; and if there are 
more documents than one, bearing the same date, that they were 
executed in the order necessary to effect the object for which they 
were executed. Independent proof of date, however, must be given in 
cases 1n which collusion might be practised and would, if practised, 
injure any person or defeat the law.—Steph. Dig., Art. 85. 

By Section 163 of the Merchant Shipping Act, 1854, every erasure, 
interlineation, or alteration in any agreement (except additions made 
for shipping substitutes or persons engaged subsequently to the first 
departure of the ship) is wholly inoperative, unless proved to have 
been made with the consent of all the persons interested in it by the 
written attestation (if made in the Queen’s Dominions) of some super- 
intendent of a Mercantile Marine Office, Justice, Officer of Customs, 
or other public functionary, or (if made out of the Queen’s Dominions) 
of a British Consular officer, or, where there is no such officer, of 
two respectable British Merchants. 


80. Whenever any document is produced before 
Presumptionon ®2y Court purporting to be a record 
production.of ree or memorandum of the evidence or of 
cord of evidence. an -omt of the evidence given by a 
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witness in a judicial proceeding or before any officer 
authorized by law to take such evidence, or to be a 
statement or confession by any prisoner or accused 
person taken in accordance with law and purporting 
to be signed by any Judge or Magistrate or by any 
such officer as aforesaid, the Court shall presume— 
that the document is genuine; that any state- 
ments, as to the circumstances under which it was 
taken, purporting to be made by the person signing 
it, are true, and that such evidence, statement, or 
confession was duly taken. 
IN ote. 
The rule here laid down appears to refer only to judicial records of 
Courts in Her Majesty’s Dominions: as to the presumption as to 
judicial records of Courts in other countries, see post, Section 86. 


81. The Court shall presume the genuineness of 

. every document purporting to be the 

bo emptionas ~— London Gazette, or the Gazette of India, 

or the Government Gazette of any 

Local Government, or of any colony, dependency, or 

possession of the British Crown, or to be a news- 

paper or journal, or to be a copy of a private Act of 

Parliament printed by the Queen’s Printer, and of 

every document purporting to be a document direct- 

ed by any law to be kept by any person, if such 

document is kept substantially in the form required 
by law and is produced from proper custody. 


As to the meaning of proper custody, see post, Section go. 


82. When any document is produced to any 
Presumptionas Court purporting to be a document 
to document ad- which, by the law in force for the time 
pase in Ere being in England or Ireland, would be 
proof of seal or admissible in proof of any particular 
cap in any Court of Justice in England or 
Ireland without proof of the seal or stamp or signa- 
ture authenticating it, or of the judicial or official 
character claimed by the person by whom it pur- 
ports to be signed, the Court shall presume that 
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such seal, stamp, or signature is genuine, and that 
the person signing it held, at the time when he 
signed it, the judicial or official character which he 
claims, and the document shall be admissible for the 
same purpose for which it would be admissible in 
England or Ireland. 

Note, 

Documents receivable in England without proof of seal or 
signature.—By 8 & g Vic. c. 113, (Zhe Documentary Evidence Act, 
1845) it is provided that “ wherever by any Act now in force or here- 
after to be in force, any certificate, official or public document, or docu- 
ment or proceeding of any Corporation or joint-stock or other company, 
or any certified copy of any document, by-law, entry in any register or 
other book, or of any other proceeding, is receivable in evidence of 
any particular before any legal tribunal or in any judicial proceeding, 
the same shall be respectively admitted in evidence, provided they 
respectively purport to be sealed or impressed with a stamp, or sealed 
and signed or sealed alone, or impressed with a stamp and signed as 
directed by the respective Acts made or to be hereafter made, without 
any proof of the scal or stamp, when the seal or stamp is necessary, or 
of the signature, or of the official character of the person appearing to 
have signed the same.”’ 

By the English Common law, official registers, books kept in public 
offices recording particular transactions, and other documents of a 
public nature are generally admissible in evidence without proof *of 
their authenticity by the evidence of the persons who prepared them: 
And, by 14 & 15 Vic. c. 99, Section 14, whenever any document is of 
such a public nature as to be admissible in evidence on its mere pro- 
duction from proper custody, and no Statute exists which renders its 
contents proveable by means of a copy, any copy thercof or extract 
therefrom shall be admissible in evidence, provided it be proved to be 
an examined copy or extract, or provided it purport to be signed and 
certified by the officer to whose custody the original is entrusted. 
Under this provision it has been decided that certified copies may be 
given in evidence of the contents of parish registers, of the books of 
Births, Marriages and Deaths in India which are deposited with the 
Secretary of State; of registers of Marriages kept by British Consuls 
abroad previous to 28th July 1849 (12 & 13 Vic. c. 68, Section 28) ; 
and of foreign registers of Marriage, on proof that they are required 
to be kept by the laws of the countries to which they respectively 
belong.—TZayl., § 1438. 

The following are some of the documents which, under the provisions 
of the English Statute law, can be proved by certified copies, and 
which are of likely occurrence in Indian Courts; Registers of Births, 


secs. 83-85. |] PRESUMPTIONS AS TO DOCUMENTS. 199 


Marriages and Deaths made pursuant to the Registration Act 6 & 7 W. 
IV, c. 86; Registers of Marriages of British Subjects which since 
28th July 1849 have been kept by British Consuls, and certified copies 
of which have been transmitted to the Registrar-General, 12 & 13 Vic. 
c. 68, Section 11; the Registers of British Ships and all declarations 
made under the Merchant Shipping Act, 1854, Part II, as to owner- 
ship, measurement and registry of British Ships, 17 & 18 Vic. c. 104, 
Section 107; the Regulations for preventing collisions at sea, and the 
rules concerning lights, fog-signals, steering and sailing may be proved 
either by the production of the Gazette in which any order in Council 
concerning them is published, or a copy of them purporting to be 
signed by one of the Secretaries or Assistant Secretaries to the Board, 
or to be sealed with the seal of the Board ; Documents transmitted by 
Shipping Masters and Officers of Customs to the Registrar-General 
of Seamen, under 17 & 18 Vic. c. 104, Section 277, may also be proved 
by a certified copy.—7Zayl., § 1440. 


83. The Court shall presume that maps or plans 
purporting to be made by the autho- 
Proof of maps ; 
made for pur- YTrity of Government were so made, and 
of any are accurate; but maps or plans made 
for the purposes of any cause must be 
proved to be accurate. 


cause. 


84. The Court shall presume the genuineness of 
Pecuieena’, OY OOD book purporting to be printed 
to collections of Or published under the authority of 
Jawa and reports the Government of any country, and 
of decisions. ; 
to contain any of the laws of that 
country, and of every book purporting to contain 
reports of decisions of the Courts of such country. 


85. The Court shall presume that every docu- 
Presumption as ent purporting to be a power of: 
to powers of at- attorney, and to have been executed 
re before, and authenticated by, a notary 
public, or any Court, Judge, Magistrate, British 
Consul or Vice-Consul, or representative of Her 
Majesty or of the Government of India, was so 
executed and authenticated. 


IN ote. 
See Indian Registration Act, 3 of 1877, Section 33, as to powers of 
Attorney recognized for the purposes of that Act. The provisions of 
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that section are not affected by the present Act: see Section 2, ante, 
page 2. 
86. The Court may presume that any document 
: : purporting to be a certified copy of 
resumption as : oe 
to certified copies any judicial record of any country not 
of foreign judi- forming part of Her Majesty’s domi- 
cial records. , ° ° , 
nions is genuine and accurate, if the 
document purports to be certified in any manner 
which is certified by any representative of Her 
Majesty or of the Government of India resident in 
such country to be the manner commonly in use in 
that country for the certification of copies of judicial 


records. 
Note. 

Certified copy of Foreign judgment.—In Sreemutty Monemoheeney 
Dossee v. Greeschunder Bose, 8 M.J., 14, Macpherson, J., admitted in 
evidence the copy of a foreign judgment, which was sworn to by a 
witness as having been duly sealed and certified by the Registrar of 
the Foreign Court, but which was not, according to the present section, 
certified by the representative of Her Majesty or of the Government 
of India. 

The Civil Procedure Code, 1882, Section 13, Explanation VI, 
declares that “ where a foreign judgment is relied on, the production 
of the judgment duly authenticated is presumptive evidence that the 
Court which made it had competent jurisdiction, unless the contrary 
appear on the record; but such presumption may he removed by 
proving the want of jurisdiction.”’ 


87. The Court may presume that any book to 
Presumption as Which it may refer for information on 
to books and matters of public or general interest, 
ik and that any published map or chart, 
the statements of which are relevant facts and which 
is produced for its inspection, was written and pub- 
lished by the person, and at the time and place, by 
whom or at which it purports to have been written 
or published. 


The Court may presume that a message, for- 
Presumption as Warded from a telegraph office to the 
to telegraphic person to whom such message pur- 
messages. ports to be addressed, corresponds 
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with a message delivered for transmission at the 
office from which the message purports to be sent; 
but the Court shall not make any presumption as to 
the person by whom such message was delivered for 


transmission. 


89. The Court shall presume that every docu- 
eeacisas ment, called for and not produced 
to due execution, after notice to produce, was attested, 
&c.,ofdocuments stamped, and executed in the manner 


not produced. : 
a required by law. 


Note. 

Presumptions as to documents called for and not produced.— 
Where the document is called for and not produced, the Court skall 
make the prescribed presumption : in the case of other documents, the 
Court may make the presumption, if it thinks fit under Section 114: 
but it is not obligatory. 

Lost document presumed to be stamped.— According to the English 
authorities a document, which is lost, will be presumed to be duly 
stamped until the contrary isshown. Pooley v. Goodwin, 4 A. & E., 94, 


90. Where any document, purporting or proved 
Documents to be thirty years old, is produced 
thirty years old. from any custody which the Court in 
the particular case considers proper, the Court may 
presume that the signature and every other part of 
such document which purports to be in the hand- 
writing of any particular person is in that person’s 
handwriting, and, in the case of a document executed 
or attested, that it was duly executed and attested 
by the persons by whom it purports to be oxecuted 
and attested. 


Explanation.—Documents are said to be in pro- 
per custody if they are in the place in whieh, and 
under the care of the person with whom, they would 
naturally be; but no custody is improper if it is 
proved to have had a legitimate origin, or if the cir- 
cumstances of the particular case are such as to 
render such an origin probable. 


This explanation applies also to section eighty-one. 
DR 
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(2) A has been in possession of landed property for a long time. 
He produces from his custody deeds relating to the land showing his 
titles to it. The custody is proper. 

(2) A produces deeds relating to landed property of which he is the 
mortgagee. The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B’s 
possession, which were deposited with him by B for safe custody. The 
custody is proper. 

Note. 

Under the corresponding rule of English law execution or attesta- 

tion of a document, 30 years old produced from proper custody, need 


not be proved, although there is an attesting witness present in Court. 
Steph. Dig., Art. 88. 

In England it is questionable whether this rule applies to an instru- 
ment bearing the seal of a Court or Corporation.—Tayl., § 74. No 
such distinction is retained in the present Act. 

The evidentiary value of a document admitted under this section 
will depend on the circumstances of each case and the corroboration 
which they afford. Such corroboration may be afforded by proof of 
the production of the document on previous occasions when it would 
naturally have been produced: by acts done under it, or enjoyment 
had in accordance with its terms. Rotkunt Nath Kunda v. Luckur 
Majhi, 9 Cal., 428. 


CHAPTER VI, 


OF THE EXCLUSION OF ORAL BY DOCUMENTARY 
EVIDENCE. 


91. When the terms of a contract, or of a grant, 

Evidence of OF Of any other disposition of pro- 
terms of written perty, have been reduced to the form 
cones of a document, and in all cases in 
which any matter is required by law to be reduced 
to the form of a document,“ no evidence shall be 
given in proof of the terms of such contract, grant 
or other disposition of property, ) or of such matter, 
except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence 
is admissible under the provisions hereinbefore con- 
tained. 
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Exception 1.—When a public officer is required 
by law to be appointed in writing, and when it is 
shown that any particular person has acted as such 
officer, the writing by which he is appointed need 
not be proved. 


Ezception 2.—Wills [*admitted to Probate in 
British India] may be proved by the Probate.) 


Explanation 1.—This section applies equally to 
cases in which the contracts, grants or disposition of 
property referred to are contained in one document, 
and to cases in which they are contained in more 
documents than one. 


Hzplanation 2.—Where there are more originals 
than one, one original only need be proved.) 


Heplanation 3.—The statement in any document 
whatever of a fact other than the facts referred to in 
this section, shall not preclude the admission of oral 
evidence as to the same fact. 

Illustrations. 

(az) If a contract be contained in several letters, all the letters in 
which it is contained must be proved. 

(5) If a contract is contained in a bill of exchange, the bill of 
exchange must be proved. 

(c) Ifa bill of exchange is drawn in a set of three, one only need 
be proved. 

(2) Accontracts in writing with B for the delivery of indigo upon 
certain terms. The contract mentions the facts that B had paid A 
the price of other indigo contracted for verbally on another occasion, 

Oral evidence is offered that no payment was made for the other 
indigo. The evidence is admissible. 

(e) A gives Ba receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible.” 


Note. 


(1) Matters required by law to be in writing.—See Indian 
Contract Act, Section 10, as to certain contracts which must be in 
writing. 
~ The number of contracts which the Law requires to be in writing 


* Substituted by Act XVIII of 1872. 
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has been largely extended by the Transfer of Property Act, 1882, 
which in all cases but those in which the property is worth less than 
100 Rupees and in which physical delivery is possible, necessitates a 
document for a valid transfer of an interest in immoveable property. 

Wills.— Another important class of matters required by law to be 
reduced to the form of a document are testamentary dispositions of 
property in cases to which the Indian Succession Act, 1865, or the 
Hindu Wills’ Act (XXI of 1870) apply. The latter enactment affects 
the Wills of Hindus, Jainas, Sikhs and Buddhists in the Lower Pro- 
vinces of Bengal and the Presidency Towns of Madras and Bombay : 
it must be remembered, however, that this chapter does not affect 
any provision of the Indian Succession Act, 1865, as to the construc- 
tion of Wills: see post, Section 100. 

Confessions.— Where a confession taken under Section 122 of the 
Criminal Procedure Code (Act X of 1872) was inadmissible in evidence, 
oral evidence to prove that such a confession was made or what the 
terms of that confession were, was held inadmissible under this section, 
R. v. Béi Ratan, 10 Bom. H.C. Rep., 166: followed in R. v. Shinyd, 
11. LR. (Bom.), 219. See also &. v. Daya A'nand, 11 Bom. H. C. 
Rep., p. 44. 

Where Registration Act compels Registration.—The Registra- 
tion Act III of 1877, Section 49, declares that no instrument, required 
by the 17th section to be registered, shall effect any immovable pro- 
perty, compriscd therein, &c., unless it has been registered. 

The Registration Act of 1866, Section 49, declared that no instru- 
ment, required by Section 17 to be registered should be received in 
evidence or be acted upon or affect any property unless registered. 
Where a sale-deed could not be received owing to want of registration 
the sale couid not be proved by admissions made by the vendor. Somu 
Gurukkal v. Rangammal, 7 M. H.C. Rep., 13. A deed of conditional 
sale which required registration, although not registered may be used in 
evidence to prove an agreement to repay the money borrowed on a 
particular day, as the document “ although contained in one piece of 
paper may be looked upon as containing two distinct things, a promise 
to repay the money and an undertaking that certain lands shall be 
held as security for therepayment.” Per Markby, J.,in Shzb Prasad 
Das v. Anna Purna Dayi, 3 B. L. R. (A.C. J.) 451, at p. 452, citing 
Nilmandhab Sing Dasv. Fatteh Chand Sahu, \Ibid., 310. In Shib 
Prasad Daz v, Anna Purna Dayt an unregistered deed of sale was 
held to be admissible, notwithstanding non-registration, so far as it 
was a receipt or acknowledgment of money paid or an acknow- 
ledgment for old debts. This principle was carried very far in 
Vellaya Padyachy v. Moorthy Padyachy, 4 M. H.C. Rep., 174, where 
it was held that where an instrument purports to create an interest 
in immoveable property only as a collateral security for the pay- 
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ment of money, it is not thereby made the less available as a simple 
contract or bond for the payment of the principal debt and as such 
can be received in evidence though not registered. This decision 
was dissented from by three out of four Judges in Achoo Bayamah v, 
Dhany Ram, Ibid., 378. The endorsement on an hypothecation bond 
of the payment of the amount due is admissible. Vencatardma Natk 
v. Chinnathambu Reddit, 7 M. H. C. Rep., p. 1. 

Acknowledgments to save the Statute of Limitation.—The 
Limitation Act XV of 1877, Section 19, provides that ‘‘ If, before the 
expiration of the period prescribed for a suit or application in respect 
of any property or right, an acknowledgment of liability in respect of 
such property or right has been made in writing signed by the party 
against whom such property or right is claimed, or by some person 
through whom he derives title or liability, anew period of limitation, 
according to the nature of the original liability, shall be computed 
from the time when the acknowledgment was so signed. When 
the writing containing the acknowledgment is undated, oral evidence 
may be given of the time when it was signed; but oral evidence of 
its contents shall not be received.’? The Limitation Act of 1871, 
Section 20, required promises or acknowledgments in respect of a 
debt or legacy to be in writing and signed. As to such promises or 
acknowledgments in suits instituted previous to 1st April 1873, see 
Act XIV of 1859, Section 4. Such promises need not be supported by 
consideration : see Contract Act, 1872, Sec. 25, (3). 

Contracts. —‘The acceptance of a bill of exchange must be signed. 
Act XXVI of 1881, Section 7. Promises made on account of natural 
love and affection between parties standing in a near relation to each 
other, though without consideration, are valid under the Contract 
Act, 1872, Section 25, (1), if in writing and registered. Previous to 
the passing of the Contract Act, 1872, there were various transactions, 
such as leases, agreements for leases, promises to answer for the debt 
of another, ratifications of debts incurred during minority, which, as 
between parties personally subject to English law, were invalid unless 
reduced to writing. This necessity no longer cxists except in cases 
which fall within the Transfer of Property Act, 1882. As to contracts 
by Municipalities, see Acts IX of 1867, (Madras), Section 4: IV of 
1873, (Panjab), Section 18: III] of 1864, (Bengal), Section 9: III of 
1872, (Bombay), Section 54. 

By Section 36 of Act XIX of 1868 (Oudh Rent Act) in a suit 
between landlord and tenant, the tehant is not liable to pay rent other 
than that payable for the last preceding year unless the Court is satis- 
fied by evidence in writing that the parties have so agreed. 

Necessity for a document under Hindu law.—The requirements 
of Hindu law with respect to the necessity for a document are thus 
discussed by Scotland, C. J.: ‘Upon the only point now beforc us 
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we must hold the present transaction valid. It seems from the case 
just referred to and other authorities, that, under the Hindu law, 
proof of a verbal grant of land, whether by way of exchange, sale or 
gift, is good when followed by possession and otherwise unobjection- 
able. Indeed, in no case does Hindu law appear absolutely to re- 
quire writing, though as evidence it regards and inculcates a writing 
as of additional force and value.—1 Strange’s Hindu Law, 277. See 
also a case decided by the Madras Sudder Adalat, Special Appeal 
No. 56 of 1857, where a verbal assignment of waste land was held 
valid.” 

“‘ There are instances, no doubt, in which works of authority speak 
expressly of particular transactions being evidenced by writing. But 
I believe in no case can it be considered now that the Hindu law in 
this respect is treated as being anything more than directory. The 
great importance and value, however, of written instruments as evi- 
dence, make it most desirable for the true interests of the parties and 
the ends of justice that they should be generally adopted ; and where 
from the circumstances and nature of the transaction, or the dealings 
between the parties, or from the usages of the country, a writing was 
reasonably to be expected, mere oral evidence would very properly be 
received and acted upon with extreme caution and deliberation; as such 
evidence alone can unquestionably be easily made the means of false- 
hood and fraud, The reported cases, in which the Sudder Court ap- 
pears to have decided against the sufficiency of oral evidence in the in- 
stances of a sale of land, an assignment of a bond, and a perpetual 
lease, we cannot, I think, regard as satisfactory authorities in so far 
as they were intended to decide not merely the insufficiency of the 
particular circumstances 1n evidence in each case, but that the law 
rendered a writing absolutely indispensable to the validity of such 
sales, assignments and leases.’”’ Mantena Rayapardg v. Chekurt 
Venkatardj, 1 M. H. C. Rep., 100. 

The authority to the widow to adopt need not be in writing, though 
it generally is; as in prudence it ought to be, time and means existing. 
—Strange H. L., 80. Nor, according to the Hindu Law, need the 
adoption itself be in writing, /d., 93, and though in‘cases of partition the 
law prescribes “‘a written memorial of distribution, yet it has not 
rendered it indispensable.’’—Jd., 222. ‘‘ We understand it to be un- 
disputed,”’ it was observed by the Judicial Committee of the Privy 
Council, “ that a division (of a joint Hindu family) may be effected 
without instrument in writing.” Rewun Persadv. Must Radha Beebee, 
4M.1.A., 137, at page 168. 

‘“ Reduced to the form of a document.”—The meaning of this 
expression is thus explained by Mr. Taylor : 

“Where, at the time of letting some premises to the defendant, 
the plaintiff had read the terms from pencil minutes, and the defend. 
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ant had acquiesced in these terms, but had not signed the minutes ; 
and where, upon a like occasion, a memorandum of agreement was 
drawn up by the landlords’s bailiff, the terms of which were read over, 
and assented to by the tenant, who agreed to bring a surety and sign 
the agreement on a future day, but omitted to do so; and where, in 
order to avoid mistakes, the terms upon which a house was let, were, 
at the time of letting, reduced to writing by the lessor’s agent, and 
signed by the wife of the lessee, in order to bind him ; but the lessee 
himself was not present, and did not appear to have constituted the 
wife as his agent, or to have recognized her act, further than by entering 
upon and occupying the premises ; and where lands were let by auction, 
and awritten paper was delivered to the bidder by the auctioneer, con- 
taining the terms of the letting, but this paper was never signed either 
by the auctioneer or by the parties ; and where, on the occasion of hiring 
a servant, the master and servant went to the chief constable’s clerk, 
who, in their presence, and by their direction, took down in writing 
the terms of the hiring, but neither party signed the paper, nor did 
it appear to have been read to them; in all these instances the Court 
held that parol evidence was admissible, since the writings only 
amounted, either to mere unaccepted proposals, or to minutes capable 
of conveying no definite information to the Court or Jury, and they 
could not, by any sensible rule of interpretation, be construed as 
memoranda, which the parties themselves intended to operate as fit 
evidence of their several agreements.’’—Tayl., § 377. 

In none of these cases was the contract reduced to writing. 

The question whether the terms of the contract, grant or disposition 
of property have been “reduced to the form of a document”’ is often, 
in cases in which there has been a writing, one of considerable diffi- 
culty. The fact of there being a writing does not necessitate the con- 
clusion that it was intended to constitute the contract, and a Judge 
must look to the whole transaction to see whether it was so or not. 
Thus, with regard to the bought and sold notes, given by brokers to 
their principals, it has been held that the mere fact of their delivery 
does not prove an intention to contract in writing, and that, in case 
they disagree, other evidence of the contract may be given. Szevew- 
right v. Archibald, 17 Q. B., 103. “I by no means say,’”’ observed 
Lord Campbell, (at page 124) ‘“‘ that where there are bought and sold 
notes, they must necessarily be the only evidence of the contract: 
circumstances may be imagined in which they might be used asa 
memorandum of a parol agreement...... What are called the bought 
and sold notes were sent by him (the broker) to his principals by 
way of information that he had acted up on their instructions, but not 
as the actual contract which was to be binding upon them.” 

“ The production of a paper purporting to be an agreement bya 
party, with his signature attached, affords a strong presumption 
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that it is his written agreement; and, if in fact he did sign the paper 
animo contrahendi, the terms contained in it are conclusive, and 
cannot be varied by‘parol evidence: but in the present case the 
defence begins one stage earlier: the parties met and expressly 
stated to each other that, though for convenience they would then 
sign the memorandum of the terms, yet they were not to sign it as an 
agreement until Abernethie was consulted. I grant the risk that 
such a defence may be set up without ground; and I agree thata 
jury should therefore always look on such a defence with suspicion ¢ 
but, if it be proved that in fact the paper was signed with the express 
intention that it should not be an agreement, the other party cannot 
fix it as an agreement upon those so signing. The distinction in 
point of law is that evidence to vary the terms of an agreement 
in writing is not admissible, but evidence to show that there 
is not an agreement at all is admissible.”? Per Erle, J., in Pym 
v. Campbell, 6 E. & B., 370, at page 373. See also the remarks 
of Pollock, C. B., and Bramwell, B., in Harris v. Rickett, 28 L. J., 
Exch., 197. Holloway, J., following Abvey v. Crux, L.R.,5C. P., 37, 
held in Ruthna Mudaliyar v. Arumuga Mudaliyar, 7 Madras H. C. 
Rep., p. 189: S.C., 8 Madras Jurist, 291, that oral evidence was inad- 
missible to show the rate of interest déhors that of the promissory note, 
but Kernan, J., when the case was heard in appeal, pointed out that 
in Abrey v. Crux “the defendant admitted the contract contained in 
the bill, but set up something inconsistent with the mode of payment 
expressed on the bill,’ whereas in Kuthna Mudaliyar v. Arumuga 
Mudaliyar the plaintiff’s case was that the promissory note was not 
the contract. In that case the plaintiff sued for a balance of principal 
due for money lent, with interest thereon at 5 per cent. per mensem. 
The defendant being indebted to the plaintiff on a promissory note 
for Rs. 500, applied to him for a further loan of Rs. 1,500, proposing 
to lay out the whole amount of Rs. 2,000 in the performance of a con- 
tract then subsisting between himself and the Madras Railway Com- 
pany and offering to give plaintiff a share in such contract: that 
plaintiff consented to lend the said sum payable with interest at 6 or 7 
per cent. per mensem, in lieu of becoming a partner, and also to give 
defendant two months’ previous notice on requiring repayment of the 
loan. Defendant demurred to the rate of interest, which he said he 
would further consider on his return to Cuddapah, but, being in 
immediate want of the money, proposed to borrow it on a promissory 
note. Plaintiff, accordingly, on the 13th October 1870, lent defend- 
ant Rs. 1,500, and obtained, in lieu of the note for Rs. 500, which was 
returned, a promissory note for Rs. 2,000, payable on demand, with 
interest at 12 percent. per annum, which note, plaintiff alleged, it 
was agreed should be cancelled on receipt of a letter from the defend- 
ant fixing the rate of interest. This was denied by the defendant. 
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Defendant subsequently wrote two letters to plaintiff, agreeing to 
pay interest at 5 per cent. per mensem, and plaintiff endorsed the 
said note as cancelled. Plaintiff also alleged that he received inter- 
est at the rate of 5 per cent. for mensem for two months, and pro- 
duced a witness who deposed to that effect. This the detendant 
denied. Holloway, J., held that evidence déhors the promissory note 
was inadmissible to show the rate of interest. On appeal, Morgan, 
C. J., and Kernan, J., held that the evidence was admissible, the 
Chief Justice observing, “I take the law to be that notwithstanding 
a paper writing which purports to be a contract may be produced, 
it is still competent to the Court to find upon sufficient evidence that 
this writing is not really the contract. And the risk of groundless 
defence does not affect the rule itself, though it suggests caution in 
acting on it.”’ 

Care must be taken to distinguish between cases, in which the 
transaction itself is required by law to be reduced to the form of a 
document, (and which fall, therefore, within the section) and cases 
of which the law merely requires a documentary record to be kept, 
to which the section does not necessarily apply. ‘‘So,’’ observes 
Mr. Taylor, the fact of birth, baptism, marriage, death, or burial, 
may be proved by parol testimony, though a narrative or a memo- 
randum of these events may have been entered in registers, which 
the law requires to be kept ; for the existence or contents of these 
registers form no part of the fact to be proved, and the entry is no 
more than a collateral or subsequent memorial of that fact, which 
may furnish a satisfactory and convenient mode of proof, but cannot 
exclude other evidence, though its non-production may afford grounds 
for scrutinizing such evidence with more than ordinary care.—TZayl., 
§ 386. So also, although a stamped receipt is provided for in Section 
27 of the Stamp Act, 1869, this would not prevent the production of 
ether evidence of the payment in question. ‘This corresponds with 
the English law. Rambert v. Cohen, 4 Esp., 213. 

(2) Consideration for a contract may be proved aliunde.— 
This will not preclude proof being given aliunde of the consideration 
for a contract where no mention of it is made in the contract, and 
where, as is often the case, it is necessary to prove consideration in 
order to support the validity of a contract. If A contracts with B, 
the consideration which leads him to do so is B’s contract with him, 
and, if this has not been reduced to writing, there is no objection to 
its being proved in any other way. This is the English law. ‘If no 
consideration is stated in a deed, the party will be allowed to prove 
one by extrinsic evidence: and if tle deed is expressed to be made 
“for divers goods considerations” it may be averred and proved by 
parol thai the bargainee gave money for his bargain. Peacock v. 
Monk, t Ves. Sen., 128. 


27 
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(3) “Wills admitted to Probate in British India :”—These 
words were substituted by the amending Act XVIII of 1872, for 
“ Wills under the Indian Succession Act,’ as the latter wording 
would have excluded Wills proved previous to the passing of Act X of 
1865 from the benefit of the section, and there was a divergence of 
opinion in the Courts as to the effect of probate in the case of such 
Wills. The amendment would have been more complete if it had 
extended to probates granted by the English Courts. Such probates 
would. however, appear to be admissible for the purpose of proving 
the Will under Scctions 74 and 77. 

“‘Probate.’’—By Section 3, of the Indian Succession Act “ ‘ Pro- 
bate’ means the copy of a Will certified under the seal of the Court 
of competent jurisdiction, with a grant of administration to the estate 
of the testator.”” Part 29 (Sections 179 to 189 both inclusive and 
191 to 199 both inclusive) and so much of Part 30 and 31 of Act X 
of 1865 as relates to grants of Probates and lettersof Administra- 
tion with the Will annexed, amongst other parts of the said Act, 
were extended to the Wills of Hindus, &c., by Act XXI of 1870. 
The power of granting and revoking probates is vested in the Dis- 
trict Judge in all cases within his District (s. 235, et seg.) ‘* District 
Judge” is defined by Section 3 to mean ‘the Judge of a Principal 
Civil Court of original jurisdiction.’ The effect of the Hindu Wills 
Act XXI of 1870, is to make the probate of the Will evidence of the 
Will against all persons interested under the Will. Bvrazanath Dey 
Sirkar v. Anaudamayt Dast, 8 B. L. R., 208. 

By Section 208, of the Indian Succession Act, if a Will has been 
lost since the testator’s death, or has been destroyed by wrong or 
accident and not by any act of the testator, probate may be granted 
of acopy of the draft, if such have been preserved. 

By Section 209, if a Will has been destroyed or lost and no copy 
has been made, nor the draft preserved, probate may be granted of 
its contents if they can be established by evidence. 

The words “since the testator’s death’’ in Section 208 appear to 
exclude cases of loss before the testator’s death; but Section 209 
has no such restriction, and the intention must have been to 
allow secondary evidence in all cases in which the non-production 
of the Will was sufficiently accounted for. Of course, if the loss of 
the Will came to the testator’s knowledge, and he took no steps to 
replace it, it would be evidence of an intention to die intestate,— 
Where the Will is in the possession of a person, out of the province, 
who has refused or neglected to deliver it up, but a copy has been 
transmitted to the executor, and it is necessary in the interests of 
the estate that probate be granted forthwith,-probate may, under 
Section 210 of'the Indian Succession Act, be granted upon the copy, 
limited until the Will or an authenticated copy be produced, 


sec. 91.] EXCLUSION OF ORAL BY DOCUMENTARY 911 
EVIDENCE. 


(4) Contracts, &c, contained in one or more documents.— 
When a contract is completed through a broker, the ordinary course 
is for him to sign an entry in his book, as common agent of the seller 
and buyer, and to send a ‘bought note’ to the buyer, and a ‘sold 
note’ to the seller. Some doubts have been expressed in the English 
Courts as to what in such a case is the document containing the con- 
tract: on some occasions it has been held that the broker’s signed 
entry is the original contract, and the bought and sold notes only 
copies of it: in others it has been found as a fact that by the custom of 
trade the bought and sold notes constituted the contract.—See note (1.} 
Apart from such acustom, however, the authority of the English Courts 
is against treating the bought and sold notes as the final contract. 
Pitts v. Beckett, 13M & W.,743,at page746. ‘‘ The bought and sold 
notes are prima facie evidence of the contract between the parties : 
but they are not necessarily the real contract. It is still competent to 
the defendant to show that they were not the contract. The plaintiff 
has to prove not only that they were signed, but that they were signed 
as the contract between the parties. Per Wilde, B,1n Kogers v. Hadley, 
32 L. J., Ex., 241. See also Cowie v. Remfry, 3 M. 1. A, 448. 

The Calcutta High Court has held that, whcre a contract of sale 
is effected through a broker, who sends bought and sold notes to the 
buyer and seller, the fact that the bought and sold notes did not 
agree and were not returned by the parties is not positive evidence 
that the parties did not agree. Thecontract was made before the 
notes were written and the notes were sent by the broker to his prin. 
cipals merely by way of information: and the plaintiff is entitled to. 
give parol evidence of the terms of the contract. Clarton v. Shaw, 
9 B.L. R,, 245. 

(5) More originals than one.—See Section 62, Explanation 1. 

(6) Fact of existence of contract may be proved orally.— The 
section applies only to evidence given 2 proof of the terms ot a con- 
tract and, therefore, the fact of their being a contract may be proved 
orally though it has been reduced to writing: e.g., as between land- 
lord and tenant, the fact of the tenancy, though there is a lease, 
but not whether any, or what rent was due.—7Zayl., § 372. This 
distinction is of considerable importance in cases where questions 
are raised as to admissibility of oral evidence of contracts recited 
in documents which are themselves inadmissible in evidence under 
the Stamp or Registration Acts. In Blackwell v. M’Naughtan, 1 Q. 
B., (N. S.) 127, a certificate ‘that Mr. McNaughtan has in his cellar, 
belonging to Mrs. Hartley, that is paid for, twelve dozen of port- 
wine,’’ was objected to on the ground that it ought to have had an 
agreement stamp. The objection was overruled on the ground that 
“the certificate was not proof of a contract, but proof of an 
independent fact from which, among others, a contract may be 


212 EXCLUSION OF ORAL BY DOCUMENTARY [cH. vI, 
EVIDENCE. 


inferred, if the case were sufficiently made out.” In Kedarnath Dutt 
v. Shamloll Khettry, 11 B. L. R., 405, the defendant deposited 
certain title-deeds with the plaintiff as security for the repayment 
of Rs. 1,200 lent him by the plaintiff, at the time when the deposit 
was made, On the same day, the defendant, by way of further 
security, gave to the plaintiff a promissory note for the amount of 
the loan, and endorsed thereon the following memorandum :—“ For 
the repayment of the loan of Rs. 1,200 and the interest due thereon 
of the within note of hand, I hereby deposit with the plaintiff, as a 
collateral security by way of equitable mortgage, title-deeds of my 
property,” &c. An objection was taken to the reception of this 
document on the ground that it was not registered, and that as it 
contained the terms of the contract of deposit, oral evidence of those 
terms could not be admitted. The Court held that the document 
was not one requiring registration, and, on the subject of the admisst- 
bility of oral evidence of its contents, Couch, C. J., in delivering the 
judgment of the Court, observed, (page 412,) “ If this memorandum 
was of sucha nature that it could be treated as a contract for the 
mortgage, and what the parties considered to be the only repository 
and appropriate evidence of their agreement, it would be the instru- 
ment by which the equitable mortgage was created, and would come 
within Section 17 of the Registration Act. But it was not a writing of 
that character. As I have said, the equitable mortgage was created by 
the agreement which was evideneed by the loan and the deposit of the 
title-deeds : the promissory note, whether given either at the same 
time or some hours afterwards, in pursuance of the understanding 
between the parties, was evidence of the terms upon which the loan was 
made, vig., that the interest should be atthe rate of 24 percent. Butas 
regards the contract between the parties, if there had been no memoran- 
dum at all on the promissory note, there would have been a complete 
equitable mortgage...... It is not by the memorandum that the Court 
takes the agreement on the mortgage to be proved, but by the deposit 
of the deeds, and this is no more than a ptece of evidence showing 
the fact of the deposit which might be proved by any other evidence. 
The memorandum need not have been produced...... On the ground 
therefore that this was not a writing which the parties had made as 
the evidence of their contract, but only a writing which was evidence 
ef the fact from which the contract was to be inferred, I think it does 
not come within the description of documents in the 17th section of the 
Registration Act.” In Dwarkanath Mitter v. Sarat Kumeri Dasi, 7 
B. L. R., 55, there was nothing to connect the debt with the deposit 
of the title-deeds except a letter which was written after the debt 
had been incurred and was sent with the title-deeds. Phear, J., 
therefore, held that the letter created a charge on land and required 
registration, without which it could not be received in evidence ; he 
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observed, (page 57) ‘ This is not a case in which the charge on land 
is implied from the deposit of the deeds themselves, neither is it 
a case where the charge or the equitable mortgage is made expressly 
by parol. But it is, as I understand the plaint itself, a case where 
the basis of the plaintiff’s claim is a written document signed by the 
owner of the property, and it appears to me that the document, and 
nothing else, creates the charge.”’ 

“*So, if the fact of the occupation of land is alone in issue, without 
respect to the terms of the tenancy, this fact may be proved by any 
competent parol evidence, such as payment of rent, or the testimony 
of a witness, who has seen the tenant occupy, notwithstanding it 
appears that the occupancy was under an agreement in writing ; and 
where a tenant holds land under written rules, but the length of his 
term is agreed on orally, the landlord need not produce these rules 
in an action of trespass under a plea denying his possession, because 
such plea only renders it necessary for the plaintiff to prove the 
extent of the tenant’s term, which, having been agreed to by parol, 
does not depend upon the written rules. The fact of partnership 
may also be proved by parol evidence of the acts of the parties, with- 
out producing the deed; and the fact that a party has agreed to sell 
goods on commission may be established by oral testimony, though 
the terms respecting the payment of the commission have been reduc- 
ed into writing.’’—TZayl., § 376. 

Illustrations (d) and (e) give examples of matters, the mention of 
which in a document does not preclude their proof alzunde ; in (d) 
because the fact mentioned, z.e., A’s having paid the price of the 
other indigo was not one of the terms of the contract: in (e) because 
a memorandum of receipt is not a ‘“‘ contract, grant, or disposition of 
property,’ and, therefore, no mention of any fact in a receipt inter- 
feres with its being proved in any other manner. 

This rule laid down in this section applies to cases in which parties 
agree orally to abide by the terms of a written agreement: e.g., if a 
landlord agrees by parol with his tenant to hold on the terms of a for- 
mer lease made between the landlord and a stranger, he cannot sue 
on the contract without producing the lease. Turner v. Power, 7 
B. & C., 625. 

As to the mode of stopping oral evidence of contracts so reduced 
to writing, and as to the course to be pursued where oral evidence is 
tendered of the contents of a document, see fost, Section 144. 

(7) Oral evidence of payment is not excluded by written 
receipt.—‘ A receipt for sums paid in part liquidation of a bond hy- 
pothecating immoveable property must be registered under the 
Provisions of Section 17 of Act 8 of 1871 [now Act III of 1877] to 
render it admissible as evidence under Section 49 of the said Act. 
Under illustration (e) Section 91 of Act 1 of 1872, such payments 
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may nevertheless be proved by parol evidence, which is not excluded 

owing to the inadmissibility of the documentary evidence.” Dalip 

Singh v. Durga Prasad, 11. L. R., (All.) 442. 


92. When the terms of any such contract, grant 
Exclusion of OF Other disposition of property, or 
evidence of oral any matter required by law to be re- 
Bereemeny: duced to the form of a document, have 
been proved according to the last section, no evidence 
of any oral agreement or statement shall be admitted 
as between the parties to any such instrument or 
their representatives in interest, for the purpose of 
contradicting, varying, adding to, or subtracting 
from, its terms: 

Proviso (1).—Any fact may be proved which 
would invalidate any document, or which would 
entitle any person to any decree or order relating 
thereto ; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contract- 
ing party, want or failure of consideration, or mis- 
take in fact or law.” 

Proviso (2).—The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, 
may be proved.®) In considering whether or not 
this proviso applies, the Court shall have regard to 
the degree of formality of the document. 

Proviso (8).—The existence of any separate oral 
agreement, constituting acondition precedent to the 
attaching of any obligation under any such contract, 
grant or disposition of property, may be proved.®) 

Proviso (4).—The existence of any distinct subse- 
quent oral agreement) to rescind or modify any such 
contract, grant or disposition of property, may be 
proved, except in cases in which such contract, grant 
or disposition of property is by law required to be in 
writing, or has been registered according to the law 
in force for the time being as to the registration of 
documents. 
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Proviso (5).— Any usage or custom by which in- 
cidents, not expressly mentioned in any contract, are 
usually annexed to contracts of that description, may 
be proved: Provided that the annexing of such in- 
cident would not be repugnant to, or inconsistent 
with, the express terms of the contract. 


Proviso (6).—Any fact may be proved which shows 
in what manner the language of a document 1s relat- 
ed to existing facts. 


Lllustrations. 


(2) <A policy of insurance fs effected on goods ‘‘in ships from 
Calcutta to London.”? The goods are shipped ina particular ship 
which is lost. The fact that that particular ship was orally excepted 
from the policy, cannot be proved. 

(6) Aagrees absolutely in writing to pay B Rs. 1,000 on the Ist 
March 1873. The fact that, at the same time, an oral agreement was 
made that the money should not be paid till the 31st March, cannot 
be proved. 

(c) An estate called ‘the Rampore tea estate’ is sold by a deed 
which contains a map of the property sold. The fact that land not 
included in the map had always been regarded as part of the estate 
and was meant to pass by the deed, cannot be proved. 

(d) A enters into a written contract with B to work certain mines, 
the property of B, upon certain terms. A was induced to doso bya 
misrepresentation of B’s as to their value. ‘This fact may be proved. 

(e) Ainstitutes a suit against B for the specific performance of a 
contract, and also prays that the contract may be reformed as to one 
of its provisions, as that provision was inserted in it by mistake. A 
may prove that such a mistake was made as would by law entitle him 
to have the contract reformed. 

(f) A orders goods of B by a letter in which nothing is said as to 
the time of payment, and accepts the goods on delivery. B sues A 
for the price. A may show that the goods were supplied on credit for 
a term still unexpired. 

(g) Asells B a horse and verbaliy warrants him sound. A gives 
B a paper in these words: ‘ Bought of A a horse for Rs. 500.’ 
prove the verbal warranty. 

(2) A hires lodgings of B,and gives B a card on which is written 
—‘ Rooms, Rs. 200 a month.’ A may prove a verbal agreement that 
these terms were to include partial board. 

A hires lodgings of B fora year, and a regularly stamped agree- 
ment drawn up by an attorney is made between them. It is silent 


B may 
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on the subject of board. A may not prove that board was included 

in the terms verbally. 

({) Aapplies to B for a debt due to A by sending a receipt for 
the money. B keeps the receipt and does not send the money. Ina 
suit for the amount, A may prove this. 

(j) Aand B make a contract in writing to take effect upon the 
happening of acertain contingency. The writing is left with B, who 
sues A upon it. A may show the circumstances under which it was 


delivered. 
Note. 


(1) Any fact may be proved which would invalidate a docu- 
ment.—This is in accordance with English law, which allows evi- 
dence to be given in variance of the terms of a contract to show that, 
though no illegality is apparent on the face of it, the transaction was 
really unlawful and the agreement consequently void. A party may 
be precluded from setting up his own fraud, see note to Section 44, 
but a defendant, sued on a bond, may plead that it was given by him 
for an illegal and corrupt consideration. Collins v. Blantern, 1S. 
L. C., 369, (7th Edn.) Ina caseof fraudulent misleading with respect 
to property pledged, the fraudulent parties were held by the Judicial 
Committee to be estopped by their acts from setting up, as against 
a third person, the mortgagor, the object of their fraud and a stranger 
to the agreement, the illegality of the agreement. Nawab Sidhee 
Nusur Ally Khan v. Rajah Ojoodhyaram Khan, 10 M.1I. A., 540; 
approved of in By/nath Lall v. Ramoodeen Chowdry, L. R., 1 1. A., 106, 

In Bandpa v. Sundardas Fagjivandas, 11. L. R., (Bom.) 333, the 
defendant admitted the execution of a deed of sale, but alleged that 
contemporaneously with it he entered into an oral agreement with the 
vendee that the deed was to be merely a security for the payment of 
a certain sum of money by the defendant to the vendee, and that a 
large portion of the sum so secured had already been paid to the 
vendee. In special appeal the High Court held that as the alleged 
agreement was wholly inconsistent with the terms of the deed of sale, 
evidence to prove such agreement was excluded by this section. 
Upon the argument as to fraud, Westropp, C. J., observed as follows, 
(page 338) “‘ The defendants do not contend that they supposed the 
deed of sale when they executed it to be other than what it purports 
to be; but they say it is modified by the contemporaneous oral agree- 
ment, and it has been argued for them that it is a fraud on the part of 
Harid&s to treat the deed of sale as such; but that would not bea 
contemporaneous but a subsequent fraud, or rather a breach of the 
oral contract ; and, if we were to hold that to be such fraud as is con- 
templated by the first proviso to Section 92, we should be rendering 
that section nugatory; for, in every case in which a party stood upon 
tHe written contract, and declined to act upon the alleged oral con- 
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tract, fraud might be equally imputed, and the apparent object of the 

section,—viz., the discouragement of perjury—would be frustrated.’” 

Mistake.—So also extrinsic evidence is permissible to show that 
certain words in a contract must, from the circumstances of the case, 
have been inserted by mistake. Thus, where a charterparty was 
dated February 6th, and contained a covenant that a ship should sail 
on February 12th, evidence was admitted to show that in fact the 
charterparty was not signed till March 15th, and that, consequently, 
the stipulation as to the ship sailing on February 12th, could have 
formed no part of the contract. Hall v. Cazenove, 4 East., 477. As 
to the application of the rule in the case of Wills, see Guardhouse v. 
Blackburn, L. R,, 1 P. & D., 109. 

In the Exchequer Chamber it has been held that, where a party 
had specially stipulated that he was acting as agent for another, and 
had signed as such agent for his absent principal named, he was at 
liberty to show by way of equitable defence that the agreement, which 
had been drawn up in such terms as to make him personally liable, 
was so written by mistake and did not express the real contract. 
Wake v. Harrop, 30 L. J., Ex., (N.S.) 273; 31 L. J., Ex.,(N.S.) 451. 

Similarly, in Lyall v. Edwards, 6 H. & N., 337, relief was given 
because the release in terms included more than the parties could 
have intended, inasmuch as one claim covered by the terms of the 
release had not come to the releasing party’s knowledge. But where 
the parties know the effect of a document and strive to obviate that 
effect by a contemperaneous oral agreement, the written agreement 
can alone be looked to. 

As to cases in which a Court of Equity will allow mistake to be 
shown without reforming the agreement, see Sugden’s Vendors and 
Purchasers, 1oth edition, p. 224, Sections 18, 20 & 24. 

In Vorley v. Barrett, 26 L. J.. C. P., 1, an action against a surety, 
the defendant pleaded that the plaintiff had, without the defendant’s 
consent, released the surety. To this it was replied that the agree- 
ment, by which it was alleged that the principal debtor was released, 
was worded by mistake so as to include the present claim, and that 
the plaintiff did not otherwise discharge the debtor, and that the true 
agreement was, in all respects, performed. This was held a good 
defence. 

So, also, parol evidence is admissible to prove that a Will was exe- 
cuted on a date other than that which appears upon the face of it. 
Reffell v. Reffell, L. R., 1 P. & D., 139. 

As to the circumstances under which mistake, fraud, want of capa- 
city in a contracting party or want of consideration will avoid a con- 
tract, see Contract Act, 1872, Sections 20—22. 

A man cannot both approbate and reprobate the same trans- 
action.—A party impugning a document cannot affirm one part of the 
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transaction and disaffirm the rest. ‘ The rules of evidence, and the 
law of estoppel,”’ it was observed by the Privy Council, in Shah Mak- 
hun Lall v. Baboo Sree Kishen Singh, 12 M.1.<A., 157, “forbid any 
addition to, or variation from, deeds or written contracts, The 
law, however, furnishes exceptions to its own salutary protection ; 
one of which is, when one party, for the advancement of justice, is 
permitted to remove the blind which hides the real transaction ; as 
for instance, in cases of fraud, illegality, and redemption, in such 
cases the maxim applies that a man cannot both affirm and disaffirm 
the same transaction, show its true nature for its own relief, and 
insist on its apparent character to prejudice his adversary. This 
principle, so just and reasonable in itself, and often expressed in the 
terms that you cannot both approbate and reprobate the same trans- 
action, has been applied by their Lordships in this Committee to the 
consideration of Indian appeals, as one applicable also in the Courts of 
that country, which are to administer justice according to equity and 
good conscience. The maxim is founded not so much on any positive 
law as on the broad and universally applicable principles of justice. 
The case of Forbes v. Ameeroonissa Begum, 10 M. I. A. 356, furnishes 
one instance of this doctrine having been so applied, where it is said 
in the judgment of their Lordships :—‘ The respondent cannot both 
repudiate the obligations of the lease, and claim the benefit of it.’ ”’ 

The effect of this proviso and Illustration (e) is somewhat to extend 
the rule of the English Courts of Equity, according to which a suitor 
asking for specific performance cannot set up that part of the agree- 
ment was inserted by mistake, though a defendant resisting specific 
performance could do so. 

(2) When separate oral agreement may be proved.—The 
ground on which, in these cases evidence of a separate oral agreement 
may be admitted, is that the written agreement did not, and was not 
intended to include the entire contract; oral evidence may then be 
given of those parts of it, for which the document did not provide. 
Guddalur Ruthna Mudaltyar v. Kunnattur Arumuga Mudaliyar, 
7M.H.C.R., 189. In Abrey v. Crux, L. R., 5 C. P., 37, toan action by 
the payee against the drawer of a bill of exchange, payable twelve 
months after date, the defendant pleaded that he drew the bill and 
delivered it to the plaintiff for the accommodation of the acceptor and 
as surety for him; that, at the time the defendant so drew and deli- 
vered the bill to the plaintiff, it was agreed between the plaintiff and 
defendant and the acceptor that the acceptor should deposit with the 
plaintiff certain securities, to be held by the plaintiff as security for 
the due payment of the bill, and that, in case the bill should not be 
duly paid, the plaintiff should sell the securities and apply the proceeds 
in liquidation of the bill, and that, until the plaintiff should have so 
sold the securities, the defendant should not be liable to be sued on 
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the bill. The plea then went on to aver that the securities were de- 
posited with the plaintiff by the acceptor, but that the plaintiff had 
not sold but still held them. It was held, that oral evidence of the 
agreement alleged in the plea was not admissible, inasmuch as it con- 
tradicted or varied the express written contract on the face of the bill. 

In another case Hill v. Wilson, L. R., 8 Ch., 888, A, being sued on 
a promissory note, set up this story, that his wife’s uncle having lent 
him £500 and intending to give it him at his death, he meanwhile to 
pay interest, the promissory note was drawn to effect this object and 
was not intended to be enforced. This evidence was held not to be 
admissible. 

Sometimes, oral evidence is necessary in order to show the moment 
at which a document becomes a contract. Thus, in Stewart v. 
Eddowes, Hudson v. Stewart, L. R., 9 C. P., 311, Messrs. Eddowes, 
who were shipbrokers, were acting on behalf of the vendors of 
a ship to Stewart, the plaintiff. A memorandum containing suggest- 
ed terms for the sale of the ship was submitted by Messrs, Eddowes 
to Stewart, and the latter, making certain alterations in it, signed it 
and took it to one of the Eddowes for approval. Eddowes made 
certain other alterations in it, submitted it to the owners of the ship 
for their approval who again made certain other alterations in it, 
and sent it to Messrs. Eddowes. Messrs. Eddowes signed it on 
behalf of the owners and took it to Stewart, who acquiesced in the 
alterations made by the owners, and agreed to abide by the terms 
of the contract as signed by Messrs. Eddowes. An action having 
been brought on the contract, the counsel for Stewart objected to the 
reception of parol evidence to show that Stewart had acquiesced in the 
alterations made subsequent to his first signing the contract, on the 
ground that its effect was to vary a written contract, It was held 
that this evidence was admissible, as there never had been a contract 
between the parties until the last act of assent on Stewart’s part; and 
the effect of the parol evidence was not to vary a written contract, but 
merely to show what the condition of the document was when it became 
a binding contract between the parties. 

The rule laid down in this proviso was exemplified in a case where 
plaintiff had lent money to defendant and there was an entry in 
plaintiff’s book of the amount of the loan and the rate, but not as to 
date of repayment, evidence was held ‘to be admissible of a contem- 
poraneous oral agreement as to the time of repayment. Beharry Lall 
Dey v. Kaminee Soonduree, 14 Suth. W. R., C. R., 320. 

The intention of the parties that the writing should not contain the 
whole agreement between them may, says Mr. Leake, (page 103) 
be shown by direct evidence, or inferred from the informality of the 
document, 

It often happens that the parties to a conveyance, purporting on 


220 EXCLUSION OF ORAL BY DOCUMENTARY (on. v1, 
EVIDENCE. 

its face to be a purchase-deed, seek to enforce it as a mortgage. 
This a Court of Equity can do. ‘“ That this Court,’”’ said Lord Cot- 
tenham in a case of this nature, “will treat a transaction as a mort- 
gage, although it was made soas to bear the appearance of an abso- 
lute sale, if it appear that the parties intended it to be a mortgage, is, 
no doubt, true; but it is equally clear, that if the parties intended an 
absolute sale, a contemporaneous agreement for a re-purchase, not 
acted upon, will not, of itself, entitle the vendors to redeem.”” Wsl- 
liams v. Owen, 5 My. & Cr., 303.— Some difficulty,” it is observed 
in the notes to Howard v. Harris, 2W.& T., L. C., at page 1051; 
(4th Edn.) “ arises occasionally in determining whether a conveyance 
is intended to be a mortgage or not. Where this is the case, parol 
evidence will be admitted to show that what appears on the face of it 
to be an absolute conveyance, was intended to be a conveyance by 
way of mortgage only. Thus, in Maxwell v. Montacute, Prec. 
Ch. 526, where a person refused to execute according to agreement 
a defeasance, after the mortgagor had executed an absolute conveyance, 
Lord Nottingham admitted parol evidence to show the agreement, 
and decreed against the mortgagee.’” Onthe same principle, Peacock, 
C. J., laid down that, although mere verbal evidence was inadmissible 
to contradict a written contract, yet the real intention of the parties 
to it, as to whether a sale should be absolute or conditional, must be 
gathered from the collateral circumstances of the case. Kasheenath 
Chatterjee v. Chundy Churn Banerjee, 5 Suth. W. R., (C. R.) 68. 
The Judicial Committee of the Privy Council have recently decided 
that Trusts may often exist, not reduced to writing, which the Courts 
will recognize. Mussumat Thukrain Sookvraj Koowar vy, The Govern- 
ment, 14 M. 1. A., 112. 

Under the present proviso the Courts will have to consider; (1) 
whether the matter is one about which the document is silent; (2) 
whether the alleged contemporaneous agreement is inconsistent with 
the provisions of the document, and, (3) whether the formality of the 
document renders tt improbable, or its informality renders it probable 
that the parties did not intend to express the whole of their intentions 
in it. Of course, the more formal the document, the greater is the 
probability that the parties intended it to comprise the entire trans» 
action, and the greater, consequently, will be the Court’s reluctance 
to let in oral evidence of a separate agreement. This is shown by the 
two cases in Illustration (2). So, with regard to (3), if there is a regu- 
lar written contract of sale, so framed as, apparently, to cover the 
entire transaction, oral evidence of a warranty or of a representation 
that the goods were of a particular quality would be rejected. Har- 
nor v. Groves, 24 L. J., C. P., 53. So, where a tenant occupied pre- 
mises under a written agreement, parol evidence of an understanding 
between the parties that the rent should commence from a later date 
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3 Scott N. R., 48. In Morvan v. Mittu Bibee, 21. L. R, (Calc.) 58 
the deed of mortgage between A as mortgagor and B and C as mort- 
gagees provided amongst other things that B and C should have a 
first charge upon indigo to be manufactured in respect of the moneys 
secured thereby ; that the indigo should be sold subject to B and C’s 
direction ; that until the debt was paid A should have no power to 
transfer, sell, or mortgage, the properties thereby mortgaged, or in 
any way to deal with the sale proceeds of the manufactured indigo. 
B and C were purdanishins and D was their agent, and as such was 
the only medium of communication between them and A as to the 
further advances required by A. A alleged that D told him that B 
and C were unable to make further advances, and that A could obtain 
them on the usual terms from the plaintiffs. The husband of B and 
C during his lifetime held similar mortgages to secure advances made 
by him. Such advances had, with the mortgagee’s knowledge, been 
supplemented by loans obtained from the plaintiffs on the security of 
a first charge upon the crop to the extent of such loans. It was 
alleged by A that it was upon the understanding that the same course 
was to be followed in the present instance, that the mortgage deed to 
B and C was executed. A obtained advances from the plaintiffs upon 
giving them a first charge on the indigo to be manufactured in the 
season. A stated that without such advances he could not have 
manufactured any indigo whatever that season. The indigo when 
manufactured was claimed by Band C under their mortgage, and 
their claim being resisted by A who set up the plaintiff’s rights, B 
and C brought a suit to enforce the provisions of their mortgage deed. 
The plaintiffs now sued A, B and C and the holders for sale to estab- 
lish their first charge. The Court held that the alleged oral agree- 
ment between A and D as to obtaining loans, if necessary, from the 
plaintifis and giving them a first charge on the seasons indigo in res- 
pect of such loans was in contravention of the mortgage deed to B 
and C and was, therefore, inadmissible under this section. The Chief 
Justice, after referring to Pickard v. Sears, 6 A. & E., 469, and Cairn- 
cross v. Lorimer, 3 Macq. H. L. C., 829, said (page 92), that “in 
order to defeat and override an engagement as solemn and distinct 
as that of the mortgage to the Mussamuts,” [A, B and C] “the evi- 
dence that they either themselves, or through their agents, were per- 
fectly aware, not only that the advances were being made by the 
plaintiffs, but of the amount of those advances and of the terms upon 
which they were made, should be clear and unmistakable.’”? Buta 
mere informal memorandum will not have the same effect: thus the 
following memorandum of the hire of a horse, “six weeks at two 
guineas, W. H.,’’ was held not to exclude evidence of a contract that 
all accidents occasioned by the horse’s shying, should be at the risk 
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of the hirer. But the separate oral agreement must not be inconsis- 
tent with the terms of the written one: thus, the acceptor of a bill of 
exchange cannot set up a parol contract inconsistent with the con- 
tract on the face of the bill, eg., an acceptor cannot show that a bill 
was given by way of security for the repayment of a debt which was 
agreed to be paid ininstalments. Besant v. Cross, 20 L. J., C. P., 173. 

So, again, where a bond is conditioned for payment absolutely, the 
defendant will not be allowed to show that there was an agreement, 
that the bond should operate merely as an indemnity: nor, when a 
note was, on the face of it, payable on a day certain, to show an oral 
agreement that it should be payable on a contingency, or that it 
should not be paid but be renewed. And so, where a promissory note 
is in its terms joint, one of the parties cannot show that he is a surety 
only; nor, when a person has signed as principal, can he show that 
he was merely an agent. 

So, when a policy of insurance was on an adventure from Arch- 
angel to Leghorn, evidence was not allowed to be given of a parol 
agreement that the risk should commence at ashorter point, The 
rule, however, will not preclude a party from availing himself of any 
equities to which the circumstances of the case give rise. As where 
money has been advanced on a joint and several promissory note, 
one of the makers of which is merely surety for the other, and this 
fact is known to the lender; in such case the surety, notwithstanding 
the form of the note, may plead as an equitable defence that he was 
known to the lender to be surety when the note was made, and that 
without his consent time has been given by the lender to the princi- 
pal debtor.—Zayl., § 1054. 

In Bholonath Khettrt v. Kaliprasad Agurwalla, 8 B. L. R, 89, 
Paul, J., over-ruling a decision of the Full Bench, and relying on 
Muttylall Seal v. Anund Chunder Sandel, 5 M. I. A., 72, held that 
evidence was admissible to prove a verbal defeasance of a written 
contract, as e.g., that a conveyance of lease and release was in the 
nature of a mortgage, with a power of redemption. Paul, J, pointed 
out that there were instances in which the parties agree that a docu- 
ment shall be executed mot embodying all the terms by which they 
are to be bound; and in such cases it cannot be said that the terms 
of the contract have been reduced to writing. In Banapa v. Sundardas 
Ragjivandas, 11, L. R., (Bom.) 333, the defendant admitted the 
execution of a deed of sale, but alleged that contemporaneously with 
it he entered into an oral agreement with the vendee that the deed 
was to be merely a security for the payment of a certain sum of money 
by the defendant to the vendee, and that a large portion of the sum 
so secured had already been paid tothe vendee. In delivering the 
judgment of the Court, Westrop, C. J., observed (page 338),—** There 
would appear to have been some conflicting decisions on the state 
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of the law on such a point before the Indian Evidence Act came into 
force—see ex. gr., Dada Hondji v. Babaji Fagushet, 2 Bom. H. C, 
Rep., 36; Guddalur Ruthna Modaliyar v. Kunnattur,7 M. H, C. 
Rep., 189; and Bholanath Khettri v. Kaliprasad Agurwalla, 8 B. L, 
R., 89, on the one side and the Full Bench case, Kasheenath Chatter- 
jee v. Ohundy Churn Banerje, 5 Cal, W. R., [Civil Rulings], 68, and 
the authorities there cited. It is unnecessary for us to give any 
opinion as to which of these decisions was right, inasmuch as we think 
that such cases as the present were those in which the Legislature, by 
Section 92 of the Indian Evidence Act, intended to exclude evidence 
of oral agreements contemporaneous and inconsistent with written 
agreements. The circumstances in the case of Muttylall Seal v. 
Anund Chunder Sandel,5 M.1. A., 72, were very special. There 
were a bond and warrant of attorney to confess judgment with a 
defeasance thereupon indorsed, prior to the release, and lease of even 
date with the release, which tended to show that the release, though 
absolute in form, was intended to be a mortgage, which prevent that 
case from being applicable on the present occasion where all those 
circumstances are absent.”’ 

In Morgan v. Griffith, L. R., 6 Ex., 70, the plaintiff has agreed to 
hire certain grass land of the defendant, and had refused to sign the 
lease unless the defendant would promise to destroy the rabbits. The 
defendant refused to put a term to this effect in the lease, but promis- 
ed orally to destroy them. The plaintiff afterwards sued for the failure 
to destroy. It was held that the oral agreement was collateral to the 
lease and that evidence of it was properly admitted. See also Angell 
v. Duke, L. R., 10 Q. B., 174, and the notes to Section g1. 

(3) Separate oral agreement constituting a condition prece- 
dent may be proved.—This important proviso is an extension of the 
last. Thus, ‘it may be shown by parol evidence that an instrument, 
apparently executed as a deed, had really been delivered simply as 
an escrow, or that a document, signed as an agreement, had not been 
intended by the parties to operate as a present contract, but that it 
was meant to be conditional on the happening of an event, which had 
never occurred.”’-—Zay/., § 1038. For instance, where a bond recited 
the receipt of Rupees 200 and promised interest and repayment on 
demand, the defendant proposed to show by oral evidence that the 
real consideration for the bond was, not the Rupees 200, but the plain- 
tiff’s abstinence from preventing the defendant negotiating another 
loan, and that the plaintiff did not so abstain: it was held that the 
defendant was at liberty to give evidence of the alleged verbal agree- 
ment, as, if the defendant’s statement was true, the agreement was 
that the bond should become binding only in certain events, which 
had not happened; and the agreement had accordingly never become 
binding on the defendant. Anndgurubala Chetti vy, Kristnasvame 
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Nayakkan, 1 M. H. C. R., 457. See also Pymv. Campbell, 6E. & B., 

370, cited in the notes to Section gI. 

So the omission of a provision as to interest in a hatchitta would 
not preclude evidence of an agreement for irtterest. Umesh Chunder 
Baneya v. Mohene Mohun Das, g Cal. 301. 

(4) This proviso is no exception to the rule laid down in the section. 
it merely points out that a written contract may be modified or rescind- 
ed by a subsequent oral contract, except in cases where the contract 
is obliged by law to be writing, or has been registered. As to the 
first of these cases, regard must be had to the numerous classes of 
contracts which, under the Transfer of Property Act, 1882, can be 
effected only by a document. In none of these cases could evidence 
of a subsequent oral contract, modifying the terms of the document, 
be admitted. 

(5) When usage or custom by which incidents are usually 
annexed to written contract may be proved.—Where a written 
instrument provided for a joint-tendency and joint-contract by all the 
parties executing it to pay the whole rent of the village without any 
reference to the quantity of land held by each, it was held that oral 
evidence was not admissible to show separate specific contracts impos- 
ing a several liability on each according to the amount of land held 
by him: and that it made no difference that the evidence was put 
forward as evidence of a custom. Morris v Panchanada Pillay, 5 
M. H.C. R., 135. 

“Tnconsistent.”—The meaning of this term as used in reference to 
this subject, and the reasons for admitting evidence of usage in such 
cases, were thus explained by Lord Campbell, C. J., in Humfrey v. 
Dale, 7 E. & B., 266. In that case linseed oil had been purchased 
through London brokers, by bought and sold notes, and the name of 
the purchaser was not disclosed in the bought note. Evidence was 
received of a usage of trade in the City, by which every buying broker, 
who did not at the time of the bargain name his principal, rendered 
himself liable to be treated as the purchaser by the vendor. “Ina 
certain sense,”’ observed Lord Campbell, (page 274) “ every material 
incident which is added to a written contract, varies it, makes it differ- 
ent from what it appeared to be, and so far is inconsistent with it. 
If, by the side of the written contract without, you write the same 
contract with the added incident, the two would seem to import 
different obligations, and to be different contracts. To take a fami- 
liar instance by way of illustration : on the face of a bill of exchange 
at three months after date the acceptor would be taken to bind him- 
self to the payment precisely at the end of the three months; but by 
the custom, he ts only bound to do so at the end of the days of grace, 

‘which vary, according to the country in which the bill is‘made pay- 
able, from three up to fifteen. The truth is that the principle on 
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which the evidence is admissible is that the parties have not set 
down on paper the whole of their contract in all its terms, but 
those only which were necessary to be determined in the parti- 
cular case by specific agreement, and which of course might vary 
infinitely, leaving to implication and tacit understanding all those 
general and unvarying incidents which a uniform usage would annex, 
and according to which they must in reason be understood to contract 
unless they expressly exclude them. To fall within the exception, 
therefore, of repugnancy, the incident must be such as, if expressed in 
the written contract, would make it insensible or inconsistent. Thus, 
to warrant bacon to be prime singed, adding ‘that is to say slightly 
tainted,’ as in Yates v. Pym, 6 Taunton, 446, or to insure all the boats 
of a ship and add ‘that is to say all not slung in the quarter, as in 
Blackett v. Royal Exchange Assurance Company,’ 2 C. & J., 244, and 
other cases of the same sort scattered through the books, would be 
instances of contracts in which both the two parts could not have full 
effect given to them if written down; and, therefore, when one part 
only is expressed, it would be unreasonable to suppose that the parties 
intended to include the other also. Without repeating ourselves, it 
will be found that the same reasoning applies when the evidence is 
used to explain a latent ambiguity of language...... Merchants and 
traders, with a multiplicity of transactions pressing on them, and 
moving in a narrow circle, and meeting each other daily, desire to 
write little and leave unwritten what they take for granted in every 
contract. In spite of the lamentations of Judges, they will continue 
to do so; and in a vast majority of cases, of which the Courts of law 
hear nothing, they do so without loss or inconvenience; and, upon 
the whole, they find this mode of dealing advantageous, even at the 
risk of occasional litigation. It is the business of Courts reasonably 
so to shape their rules of evidence as to make them suitable to the 
habits of mankind, and such as are not likely to exclude the actual 
facts of the dealings between parties when they are to determine on 
the controversies which grow out of them. It cannot be doubted, in 
the present case, that 1 fact this contract was made with the usage 
understood to be a term in it; to exclude the usage is to exclude a 
material term of the contract, and must lead to an unjust decision.”’ 
Where an usage conflicts with the expressed intention of the 
document, the latter must be followed: thus, where in an agreement 
between an African Merchant and an African Captain, the latter 
was to have a commission of ‘‘ £6 per cent. on the net proceeds of the 
homeward cargo, after deducting the usual charges”’ parol evidence 
was not admitted to show that, according to the course of trade 
between African Captains and Merchants, the Captain was entitled 
to acommission on the whole amount for which the cargo had been 
sold, and not merely the net profits. Laine v. Horsfall, 3 C. & K., 349. 
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So, also, where A contracted to deliver to B 2,000 maunds of fresh, 
clean and good up-country Indigo, guaranteed growth of season 1870-1, 
A was not allowed to prove a custom of mixing seeds of two crops 
so as to bring up the sample to an average quality, as this would be 
distinctly at variance with the terms of the contract. Macfarlane v. 
Carr, 8 B. L. R., 459. 

In Spartali v. Benecke, 19 L. J., C. P., 293, there was a sale of goods 
at a specified price, ‘“‘to be paid for by cash in one month, less 5 per 
cent. discount,’’ it was held that evidence could not be given of an 
usage of trade, by which vendors in such contracts were not bound 
to deliver without payment; such an usage being inconsistent with 
the terms of the contract. This judgment must, however, be consi- 
dered as over-ruled by Field v. Lelean, 30 L. J. Ex., 168, subsequently 
decided in the Exchequer Chamber. In that case the contract was 
“‘ Bought—250 shares, at £2-5s. per share, £/562-10s. for payment, half 
in two, half in four months; it was held that parol evidence of a cus- 
tom among dealers in such shares, that delivery should take place 
concurrently with payment, was admissible. 

So, also, the drawers of a hundi in favor of plaintiff at Dacca, 
where all parties to the hundi lived, were not held liable on proof 
that they were the gomastas of the acceptor, had no interest in the 
hundi, and that, according to the custom of Dacca, where the hundi 
was drawn and accepted, agents are not, under such circumstances, 
liable, though the agency does not appear on thehundi. Hasari Mull 
Nahaita v. Sobagh Mull Duddha,g B. L. R., 1. 

The English Courts have held that where there is a usage or custom 
of trade, the intention of the parties to exclude a contract from its 
operation must be shown by the contract itself, and cannot be proved 
by other evidence. Thus, where there was a sale of rum, no mention 
being made of warehouse rent, evidence was admitted that, by custom 
of trade, an allowance for warehouse rent was incorporated in such 
contracts ; but evidence that the parties had orally agreed to make an 
allowance different from the customary one, was refused. Fawkes vy. 
Lamb, 31 L. J., Q B., 98. 

In Hutchinson v. Tatham, L. R., 8 C. P., 482, the defendants who 
signed “as agents to merchants’’ were held liable under a custom 
that, if the principals’ name were not disclosed in reasonable time, the 
agents should be liable. See also Fleet v. Murton, I. L.R.7Q. 
B., 126. 

As to the “usage’’ which may be proved as adding an incident to 
a written contract, “there needs not either the antiquity, the uni- 
formity, or the notoriety of ‘‘custom,’’ which in respect of all these 
becomes a locallaw. The usage may be still in the course of growth ; 
it may require evidence for its support in each case ; but in the result 
it is enough if it appear to be so well known and acquiesced in, that 
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it may be reasonably presumed to have been an ingredient tacitly 
imported by the parties into the contract.”” Fuggomohun Ghose v. 
Manickchund,7 M.1. A., 263, at page 282. 

In Gopeekrist Gostan v. Gungapersaud Gosain, 6 M.1.A., 53, the 
Privy Council laid down that benami transactions are to be regarded 
as a recognised system amongst Hindus. In Dowsell v. Kedarnath, 
7 B. L. R., 720, the Bengal High Court held that a tenant was not 
estopped from alleging that the landlord was only a benami holder 
and had therefore no title. See notes to Section 116. Speaking 
of benamt transactions, Jackson, J., observed in Szpinbehari 
Chowdry v. Ramchandra Roy, 5 B. L. R, 234, at page 248: “In 
this very large class of cases, it seems to me that the rule in regard to 
the admission of parol evidence to vary written contracts will not 
apply; and I conceive that the decisions refusing to allow an agent, 
who enters into a written contract, in which he appears as principal, 
to offer parol evidence for the purpose of exonerating himself are 
wholly wide of the case before us.,.,.. The principle of one of the com- 
mon forms of denami contract in this country is that A contracts with 
B, though by the desire and for the convenience of one or other of 
those parties the name of C is used instead of the name of that party. 
It is clear that, in such a case, C did not contract at all. He was not 
the agent for either, but was, and is, a stranger to the whole business.”’ 

In an action against the drawer of a bill of exchange drawn and 
endorsed in England, and payable abroad, and dishonoured, evidence 
is not admissible to prove a usage among merchants in England to 
entitle the holder, at his option, to demand from the drawer the 
amount of re-exchange, or the sum which he gave for the purchase 
of the bill ; this being a usage which in terms contradicts the written 
instrument. Suse v. Pompe, 30 L. J., C. P., 75. 

(6) Any fact may be proved which shows in what manner the 
language of a document is related to existing facts —Under this 
proviso, itis apprehended, evidence might be given as to what did, 
as a fact, pass by a deed, the language of which is susceptible, with 
equal propriety, of two constructions. For instance, where premises 
were leased, including a yard described by metes and bounds, and 
the question was whether a cellar under the yard was or was not 
included in the lease, oral evidence was admitted that at the time of 
the lease, the cellar was in the occupancy of another tenant, and so 
could not have been intended to pass by the lease. Doe d. Freeland 
v. Buri, 1 T. R., 701. Thus, also*-where an admission in writing is 
necessary, it does not follow that the document must be self-contained, 
orthat nothing beyond the document can be looked at to determine the 
subject of theadmission. Thus,in Padmanabhan Numbudri v. Kunhi 
Kolendan, 5 Madras H.C. Rep., 320, the plaintiffs, who sued to redeem 
land mortgaged to the defendant, relied upon a document as contain- 
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ing an acknowledgment of the plaintiffs’ title under Section 15 of the 
Limitation Act, XIV of 1859. The document contained an admis- 
sion by the defendant that he held the land upon mortgage in a speci- 
fied district from the temple of which the plaintiffs were the trustees. 
The Court held that oral evidence was admissible to apply the docu- 
ment to the land to which it was intended to refer. A general hypothe- 
cation is, however, too indefinite to be acted upon. Ram Bukal v, 
Sookh Deo, H.C. Rep. (N. W. P.) 1869, p. 65. See also Deojsit v. 
Pitambar, 1 1. L. R., (All.) 275, cited in the notes to Section 93. 

So, where in an answer toa letter by mortgagor’s agent, desiring to 
see the mortgagee on the subject of his claims on the property, the docu- 
ment, relied on as an acknowledgment of the mortgagor’s title, was 
merely “ Sir, I received yours of the 2nd instant, I do not see the use of 
a meeting unless some party is ready with the money to pay me;”’ this 
was held a sufficient acknowledgment of the mortgagor’s title to 
redeem. So, in another case it was laid down “that the Court, being 
in possession of the circumstances of the case, must construe the letter 
in the way in which the writer intended it to be construed by the person 
to whom it was addressed.” 

A Pottahis a generic term, embracing every kind of engagement 
between a Zemindar and his tenants or 'ryots. If the Pottah does 
not contain the term “ Mocurrery,’’ or equivalent words of limitation, 
as ‘from generation to generation,” it is not primd facie to be as- 
sumed to grant a Mocurrery-istimirary, or perpetual tenure; but 
evidence of long uninterrupted enjoyment, at a fixed unvarying rent, 
will supply the want of words of limitation in such Pottah. 

Where, therefore, Pottah, dated 1792, was granted to the predeces- 
sor in title of A by the predecessor in title of B, addressed to him as 
Moostager or Farmer, without any words of limitation, and the pro- 
perty comprised in the Pottah remained in the uninterrupted posses- 
sion of the fessee and his successor at a fixed rent up to the year 186r, 
it was held, that such long and uninterrupted possession conferred a 
sufficient title to defeat the right of the then landlord to an enhance- 
ment of rent under the provisions of Act No. X of 1859. Baboo 
Dhunput Singh v. Gooman Singh & others, 11 M.1. A., 433. 

Under the Limitation Act XV of 1877, an acknowledgment may be 
sufficient for the purposes of Section 19, though it is undated, and 
though it omits to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoy- 
ment has not yet come, or is accompanied by a refusal to pay, deliver, 
perform, or permit to enjoy, or is coupled with a claim to a set-off, or is 
addressed to a person other than the person entitled to the property 
or right. Extrinsic evidence will be admissible to establish these 
points. -See also Umesh Chandra Mookerjeev. E. Sageman,5 BL. R., 
633, note (4), as to evidence to identify a note. 
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So, also, where in a deed of arrangement between the members of 
a Hindu family and the childless widow of one of the co-heirs, in re- 
spect of certain joint estate, in which the widow was declared entitled 
to a certain sum, as the share of her deceased husband, “ for her sole 
absolute use and benefit,’’ it was held that the words were not to be 
interpreted as creating a separate estate in the widow ; but that the 
deed must be construed with reference to the situation of the parties 
and the rights of the widow by the Hindu law; and that as she claim- 
ed and received the money as her husband’s share in the joint-pro- 
perty, as his heiress and legal representative, the words meant only 
that the property was to be held by her in severalty from the joint 
estate, and that as a Hindu widow she took only a life-interest. Sree- 
mutty Rabutty Dossee v. Sibchunder Mullick, 6 M. 1. A,, t: see also 
Mussumat Bhasbutti Dau v. Bholanath Thakoor, L. R., 21. A., 256. 

Where wool had been purchased by letter, the one party offering 
to purchase “ your wool 16s. per stone,’ and the other party accepting 
the offer, evidence was admitted as to the guantity of wool to which 
the contract applied. ‘It is quite clear,’? said Campbell, C. J., 
“‘that by the letter of the 5th of September, which was answered 
by that of the 8th of September, there was a contract entered into 
between the plaintiffs andthe defendant, by his agent. There was 
an offer of 16s. per stone made to the plaintiffs for “ your wool,’’ to 
be delivered in Liverpool : and that offer was accepted. We need not 
regard any particularity about the Statute of Frauds; there was a 
written contract contained in a letter which was written by Stewart, 
and answered by the plaintiffs. The only question is, what was the 
subject-matter of that contract ; that subject-matter was “‘ your wool’’ 
that is to say, wool which the plaintiffs had in their possession; and 
I am of opinion that when there is a contract for the sale of a specific 
subject-matter, parol evidence may be received to show what the 
nature of that subject-matter was: and that, in effect, may be by 
proving what was in the knowledge of the parties at the time of the con- 
tract being made.’? Macdonald v. Longbottom, 28 lL. J., Q. B., 293. 

So, also, where a firm had employed a traveller to solicit custom 
for them over certain districts, and sued him, on a written contract, 
for travelling in other districts and soliciting business for other firms, 
evidence was admitted to show the meaning of the words, “ your 
employ”? and “‘ the ground’ over which the defendant was to travel. 
Erle, C. J., said, “Iam further clearly of opinion that the parol 
evidence, which was objected to, is admissible, for the purpose of 
ascertaining the subject-matter to which to appiy the contract. It was 
not tendered or admitted, for the purpose of varying the contract 
itself, or of varying the sense of the words used, but for the purpose 
of showing what the circumstances were under which such wide words 
were used and of applying those wide words to the circumstances.” 
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Byles, J., observed—“ Then as to the reception of the parol evidence. 
I am of opinion that it was properly received, and that if it had been 
rejected, much inconvenience would have resulted...... For, without the 
parol evidence, very difficult questions might have arisen on this con- 
tract inasmuch as it does not appear upon the face of it what the 
nature of the employment was, nor what the ground over which the 
defendant was to travel, and the parol evidence was given to identify 
the subject-matter of the contract in these particulars, and to apply 
it. It was just one of those cases in which parol, or rather extrinsic 
evidence, was admissible ; for the moment it appears that the vacancy 
in the employment which the defendant was to fill was that of travel- 
ler, the employment is identified; and the moment it appears that the 
district in which the vacancy had occurred was the Midland journey, 
the ground over which he is to travel is identified. It is a matter of 
every-day occurrence, in construing a Will, for the Court to enquire 
into extrinsic circumstances, to ascertain the intention of the testator.’’ 
Mumford v. Gething, 29 L. J., C. P., 105. 

So, also, where there is a written contract to keep premises in re- 
pair, evidence may be given as to the condition, age, &c., of the pre- 
mises in calculating the repairs contracted to be done. Payne v. 
Haine, 16 M. & W., 541. So, again, where delivery of goods or other 
performance is to take place within a “ reasonable’’ time, evidence 
of the circumstances of the case is admissible to show what was 
reasonable, £ilis v. Thompson, 3 M. & W., 445. Extrinsic evidence 
is sometimes admissible for the purpose of showing that what is 
ostensibly recoverable on a document is not really recoverable. 
Thus, where bills of exchange were drawn against goods sold, and 
the bill of lading deposited as security that the bills of exchange 
should be duly met: on the bills being dishonored the holders sold 
the goods, and claimed against the defendant’s estate the whole 
amount recoverable on the bills of exchange. Evidence was admit- 
ted to show the circumstances under which the bills were given, and 
that the holders were entitled to claim only the balance due after sale 
of the goods. Jn re Shibchandra Mullick, 8 B. L. R., 30. 

In regard to Wills, again, the verbal and written declarations or 
statements made by a testator in and about the making of his Will 
when accompanying acts done by him in relation to the same subject, 
are admissible as evidence of the contents of the Will. Fohnson v. 
Lyford, L. R., I. P. & D., 546. 

For the rule of interpretation in Will cases where the context shows 
that certain words are not used in their ordinary sense, or where the 
use of them in their ordinary sense would lead to some manifest absur- 
dity or incongruity, see Zhellusson v. Rendlesham, 7 H.L., 429. 
Also R. v. Ringstead, 1 B. & C., 218, where it is laid down that, in 
furtherance of the manifest intention of the testator, general words 
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which, taken in their ordinary grammatical sense, apply to the whole 
property devised, may be taken distributively, and that, reddendo sin- 
gula singulis, they may be applied to that part of the property, to 
which they appear by the context to be applicable, so as to suffer other 
property, to which in their grammatical sense they would apply, to 
pass immediately. See also Rhodes v. Rhodes decided in March 1882, 
in which the Judicial Committee struck out the words “ from and after 
the decease of my said wife without leaving issue of the said mar- 
riage,’? which were shown to have been inserted accidentally and had 
the effect of frustrating the testator’s manifest intentions. 


93. When the language used in a document is, 
_ on its face, ambiguous or defective, ) 
Exclusion of evi- . , 
to explain @Vidence may not be given of facts 
or amendambig- which would show its meaning or sup- 
nous document. ° (2) 
ply its defects. 


Illustrations. 


(a) A agrees in writing to sell a horse to B for ‘Rs. 1,000 or Rs. 
1,500.” 

Evidence cannot be given to show which price was to be given. 

(5) A deed contains blanks. Evidence cannot be given of facts 
which would show how they were meant to be filled. 


Note. 
(1) Patent ambiguity cannot be cleared up by extrinsic evi- 


dence.—The expression “on its face, ambiguous or defective’? has 
reference to the rule of English law which allows of extrinsic evi- 
dence for the purpose of clearing up a latent, but not for the pur- 
pose of clearing up a patent ambiguity. The rule is thus stated by 
Lord Bacon, (Bac. Max. of the Law, Reg. 25). ‘‘ There be two sorts of 
ambiguities of words, the one is ambiguitas patens and the other 
latens. Patens is that which appears to be ambiguous upon the 
deed or instrument: Jdatems is that which seemeth certain and without 
ambiguity for anything which appeareth on the deed or instrument ; 
but there is some collateral matter out of the deed that breedeth 
the ambiguity. Ambiguttas patens is never holden by averment, and 
the reason is because the law will not couple and mingle matter of 
specialty, which is of the higher account, with matter of averment 
which is of inferior account in law; for that were to make all deeds 
hollow and subject to averments, and so in effect, to pass that 
without deed which the law appointeth shall not pass but by deed.”’ 
The present section deals with patent ambiguities and enforces the 
tule laid down by Lord Bacon: Sections 95, 96 and 97 with latent 
ambiguities, that is, with difficulties which arise not on the face of 
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the instrument, but in its application to the facts of the case, as, for 
instance, if a man devise “to his son John,”’ when he has two sons of 
that name, Fleming v. Fleming, 1 H.& C., 242, or “to the eldest 
son of J. S,”’ and there are, owing to a second marriage, two persons 
who answer to this description, Smith v. Feffryes, 15 M. & W., 561. 

(2) When extrinsic evidence is admissible.—The present sec- 
tion is not intended to have the effect of excluding evidence to explain 
abbreviations, illegible words, obsolete or provincial expressions, &c., 
which may in one sense be said to be “‘ ambiguous or defective lan- 
guage,”’ as to which see Section 98. It applies to cases (1) in which 
either no meaning at all has been expressed, the sentence having 
been left unfinished, as e.g., where there is a grant “ of to 
A” or a grant “of Blackacre to 3? or (2) where, though 
the language is intelligible, it is such as to give rise to an obvious 
uncertainty of meaning, as when, e.g., a man contracts to sell ‘ one 
of my horses”’ or “a horse for Rs. 1,000 or Rs. 1,500,.”’ Here, as the 
language expresses no definite meaning, if evidence were allowed to 
be given as to what the intention of the person using it was, the effect 
would be, not to interpret words, but to conjecture as to intentions, 
and this the section forbids. Where persons describing themselves 
as residents of Jaras Bas Mohan, gave a bond for the payment of 
money in which, as collateral security, they charge their property 
generally in the following terms :—‘‘ We hypothecate as security for 
the amount our property with all the rights and interests,’’ the High 
Court dismissed’ a special appeal in which it was contended that the 
bond created a charge on the property situated at Jaras Bas Mohan. 
Parol evidence to explain what was meant by “our property’’ was 
held to be excluded by this section. Deojtt v. Pitambar, 11, L. R., 
(All.), 275. Where documents are obscure, but where both parties 
have long acted on the footing of a given practical construction, the 
Court, in the absence of better evidence, will accept that construction 
as correct. Forbes v. Watt, L. R., 2 Scotch Appeals, 214. In this 
case the document was not “ambiguous or defective,’’ but admitted 
of more than one construction. 

When a bill of exchange purported, in the body of it, to be drawn 
for two hundred pounds, but the figures at the top were £245, and 
the stamp was for the larger amount, it was held that evidence of the 
intention of the parties to draw the bill for the larger amount was 
inadmissible, and that the sum mentioned in words in the body of the 
bill must be taken as that for which the bill was drawn. Sanderson 
v. Piper, 7 Scott, 408. 

« An agreement is not to be deemed unintelligible because of some 
error, omission or mistake in drawing it up, if the real nature of the 
mistake can be shown so as to make the bargain intelligible. Thus, 
in Coles v. Halme, a bond “to pay 7,770” was allowed to be amended 
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by adding the word “ pounds,’’ the recital in the condition showing 
that that must have been the meaning of the parties.’ Beny., 28. 

Rule in the Indian Succession Act.—Section 100 of this Act 
declares that this chapter shall not apply to the construction of Wills 
under Act X of 1865. By Section 64 of the Indian Succession Act, 
extended to the Wills of Hindus, &c., by Act XXI of 1870, “ where 
any word material to the full expression of the meaning has been 
omitted, it may be supplied by the context. Jllustration. The testa- 
tor gives a legacy of ‘ five hundred’ to his daughter A, and a legacy 
of ‘five hundred rupees’ to his daughter B. A shall take a legacy of 
five hundred rupees.”’ 

Meaning of the term “ ambiguous or defective.”’—Nor, again, is 
a document “ ambiguous or defective’ merely ‘“‘ because an ignorant 
and uninformed person is unable to interpret it.”? It is ambiguous 
only if found to be of uncertain meaning when persons of competent 
skill and information are unable to doso. ‘The question,”’’ it has 
been observed “ whether language is ambiguous must depend mainly 
upon this whether it is ambiguous when addressed to a person compe- 
tent to interpret language. Words cannot be ambiguous because 
they are unintelligible to a man who cannot read, and, within the same 
reason, words cannot be ambiguous merely because the Court, which 
is called upon to explain them, may be ignorant of a particular fact, 
science or art which was familiar to the person who used the words, 
and a knowledge of which is, therefore, necessary to aright under- 
standing of the words he has used...... It must, therefore, it is conceived, 
be admitted that a Judge is not competent to explain a testator’s 
words, unless he has cognizance of those extrinsic facts, with reference 
to which a testator expressed himself: and, consequently, that when 
the meaning of the words, aided by the light derived from the circum- 
stances of the case, is certain, their ambiguity cannot with truth or 
propriety be said to exist.”” Wig. Ex. Ev., 105. 

Evidence may be given-to show that language, apparently ambig- 
uous, is not ambiguous when taken in connection with the facts to 
which it refers. Thus, in the case of a legacy to “ one of the children 
of A by her late husband B,’’ evidence would be admissible to show 
that A had only one son by B, and that this fact was known to the 
testator, and thus that the expression, though apparently ambiguous, 
was not really so, since it did sufficiently identify the object of the 
legacy; if, however, A had more than one child by B, the meaning 
would be ambiguous and evidence of the intention of the testator 
would be inadmissible. Wig. Ex. Ev., 3rd Ed., 66. 

Rule in the Indian Succession Act.—Section 100 provides that 
“Nothing in this chapter contained shall be taken to affect any of the 
provisions of the Indian Succession Act (X of 1865) as to the construc- 
tion of Wills.”? Section 68 of Act X of 1865 declares that “where 
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there is an ambiguity or deficiency on the face of the Will, no extrin- 
sic evidence as to the intentions of the testator shall be given.”’? See 
notes to Section 100. 


94. When language used in a document is plain 
Exclusion ofevi. in itself, and when it applies accurately 


denceagainstap- +0 existing facts, evidence may not be 
ment to existing given to show that it was not mean 


facts. to apply to such facts. 


Illustration. 

A sells to B by deed ‘ my estate at Rampore containing 100 bigas.’ 
A has an estate at Rampore containing 100 bigds. Evidence may 
not be given of the fact that the estate meant to be sold was one 
situated at a different place and of a different size. 


Note. 

When the language of a document is plain and applies accu- 
rately to existing facts, evidence to show that it was meant not to 
apply to such facts, is inadmissible:—This section falls under the 
more general rule of English law that where the words of a document 
are free from ambiguity and external circumstances, do not create 
any doubt or difficulty as to the proper application of the words, 
the document is to be construed according to the plain common 
meaning of the words, and that in such case extrinsic evidence, 
for the purpose of explaining the document according to the sup- 
posed intention of the parties, is inadmissible. Shore v. Wilson, 
5 Scott, N. R, 958, at page 1037. 

The corresponding rule, as laid down by Wood, V. C., as to Wills, 
is that ‘‘ when any subject is discovered which not only is within the 
words of the instrument, according to their natural construction, but 
exhausts the whole of those words, then the investigation must stop ; 
youare bound to take the interpretation which entirely exhausts the 
whole of the series of expressions used by the testator, and are not 
permitted to go any further.” Webdv. Bying, 1 K. & J., 5g0. 

Except in the case of words used in a technical or peculiar 
sense.— But this does not have the effect of excluding evidence to 
explain the meaning of language which, though apparently plain, is 
really used in a technical or peculiar sense: see note to Section 98. 


95. When language used in a document is plain 

Evidence as to 1D itself, but is unmeaning in reference 
document un- to existing facts, evidence may be 
meaning in refer- . : : 
ence to existing given to show that it was used ina 


facts. péculiar sense. 
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Illustration. 


A sells to B by deed ‘ my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a house at 
Howrah, of which B had been in possession since the execution of 
the deed. 

These facts may be proved to show that the deed related to the 


house at Howrah. 
Note. 


When evidence is admissible to show that the language of a 
document is used in a peculiar sense.—Thus, where a written con- 
tract, dated October 24th, purported to indemnify against a bill, 
described as payable three months from that date: evidence was 
admitted to show that there was such a bill as described, but dated 
October 25th, and that that was the bill to which the indemnity was 
intended to apply, notwithstanding the discrepancy in date. Way v. 
Hearne, 32 L. J, C. P., 34. 

Falsa demonstratio non nocet.—Under this section, it is appre- 
hended, evidence will be admissible, in cases in which the maxim 
‘‘falsa demonstratto non nocet’’ applies, that is, where there are inac- 
curate descriptions of specific things or persons, for the purpose 
of showing who or what the thing or person, so inaccurately describ- 
ed, really is. ‘“* The characteristic of cases within the rule is that 
the description, so far as it is false, applies to no subject at all, and so 
far as it is true, applies to one only.’’ Perv Alderson B., in Morrel v. 
Fisher, 4 Exch., 591, at page 604. In the case of Wills, (to which 
when made under Act X of 1865, or by Hindus, Jainas, Sikhs, and 
Buddhists in Lower Bengal and the towns of Madras and Bombay 
to whom parts of that Act were extended by Act XXI of 1870, these 
sections do not apply, see Section 100,) the English Courts have gone 
great lengths in carrying out the intentions of the testator, when a 
person or thing, inaccurately described, can be ascertained from 
extraneous circumstances. The same principle would, under this 
section, be applied to deeds and instruments other than Wills 
regulated by the Indian Succession Act, and some examples of its 
application from the English decisions may be useful. Thus, a legacy 
given to Catharine Earnley was claimed by Gertrude Yardley, 
and awarded to her on its being shown that no such person as 
Catharine Earnley was known to the testator, that the testator was 
in the habit of calling the claimant Gatty, which might easily have 
been mistaken by the person who drew the Will for Katy, and on 
other evidence showing that Gertrude Yardley was the person really 
meant: in the same way a legacy to Mrs. and Miss Bowden of 
Hammersmith, widow and daughter of the late Rev. Mr. Bowden,”’ 
was claimed by Mrs. Washbourne and her daughter, on its being 
shown that Mrs. Washbourne was daughter of Mr. Bowden, that 
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Mrs. Bowden had been dead for many years and that since her death 

no one of the name had resided at Hammersmith, and that the 

testatrix had been in the habit of confounding the names of the two 

families, and was in the habit of calling Mrs. Washbourne by her 

maiden name. 

So, again, a devise to the second son of Edward Weld of Lulworth 
was, upon the context of the Will and evidence as to the condition of 
the Weld family and the testator’s acquaintance with its different 
members, held to mean devise to the second son of Foseph Weld of 
Lulworth on proof that the testator had been in the habit of calling 
the possessor of Lulworth “ Edward,”’ although there was in fact an 
Edward Joseph Weld, who resided at Lulworth and was usually 
called Edward. See Lord Camoys v. Blundell, 1 H. L.C., 778. In 
Charter v. Charter, L. R., 2 P. & D., 315, the testator appointed as 
his executor his son, Forster Charter. Hehad no son of that name, but 
had two sons named William Forster Charter and Charles Charter. 
The Court, on evidence of the circumstances under which the testator, 
wrote the Will, and of the position of the parties about him, and also 
on consideration of the contents of the Will itself, determined that 
the latter was the person denoted by the Will, and decreed probate to 
him. It would seem that in such a case the Court may receive parol 
evidence of the intention of the testator. There must, however, be 
enough in the document itself to establish the identity of the person 
or thing referred to, and to allow of so much as is inaccurate being 
discarded as surplusage. The rule is thuslaid down in the English 
Courts; ‘fas soon as there is an adequate and sufficient definition, 
with convenient certainty, of what is intended to pass by a deed, 
any subsequent erroneous addition will not vitiate it.” Llewellyn 
v. Earl of Fersey,11 M. & W., 183, at page 189. In Selwood v. 
Mildmay, 3 Ves. Jun., 306, a testator bequeathed part of “my 
stock in the £4 per cent. annuities of the Bank of England:” it was 
shown that at the time of making the Will he had no such annuities, 
but that he had had same which had been sold out and the proceeds 
invested in long annuities: it was held that the bequest was in sub- 
stance a bequest of stock, and that as annuities of the precise charac- 
ter could not be discovered, the only annuities discoverable should be 
held to pass by the Will. So, again, a bequest of “my freehold 
houses in Aldersgate street,’” where the testator had no freehold but 
only leasehold houses in that street, has been held to pass the lease. 
hold houses, the word “ freehold’? being rejected as surplusage. 
Goodman v. Edwards, 2 My. & K., 759. 

In Doe d. Gains v. Rouse, 5 C. B., 422, a testator having a wife, 
Mary, alive, who survived him, went through the ceremony of marriage 
with another woman, named Caroline, who lived with him as his wife 
till his death. His bequest ‘to my dear wife, Caroline’’ was held to 
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pass the property to Caroline and not to the real wife. There was 
no doubt, the Court observed, as to the testator’s intention and the 
inapt description of the person was no reason why the property should 
go to a person not intended by the testator. 

It has sometimes been contended that where a person or thing is 
named, and an inaccurate description is added, the zame shall invari- 
ably prevail as against the description. There is, however, nothing 
to sanction such a view. ‘I think,’’ says Lord Campbell speaking 
of such cases, “that there is no presumption in favour of the name 
more than of the demonstration. Upon referring to the numerous 
cases that have been cited at the Bar, it will be found that there are 
more instances in which the demonstration prevailed than in which 
the name prevailed.” Drake v. Drake, 8 H. L. C., 172. 

When oral statements of the person making a document are ad- 
missible.— Wherever under this and the following sections evidence 
is admissible to explain a document, oral statements of the person 
making the document are admissible, and it matters not whether 
those statements are prior to, contemporaneous with, or subsequent 
to the making of the document. ‘‘ They may, of coutse, have more 
or less weight according to the time and circumstances under which 
they were made: but their admissibility depends entirely on other 
considerations.’? Doe d. Allen v. Allen, 12 A. & E., 451. 


96. When the facts are such that the language 
Rvidenceasto Used might have been meant to apply 
plication of to any one, and could not have been 
saw ancly which meant to apply to more than one, of 
only of several several persons or things, evidence may 
ee be given of facts which show which of 


those persons or things it was intended to apply to. 


Illustrations. 

(2) A agrees to sell to B for Rupees 1,000 “ my white horse.” A 
has two white horses. Evidence may be given of facts which show 
which of them was meant. 

(6) A agrees to accompany Bto Hyderabad. Evidence may be 
given of facts showing whether Hyderabad in the Deccan or Hyder- 
abad in Scinde was meant. 


Where a document correctly describes two sets of circum- 
stances and is not intended to apply to both, evidence is admis- 
sible to show to which set it was intended to apply.—Section 94 
provides that where the language of a document is plain and applies 
accurately to existing facts, evidence may not be given to show that 
it was meant not to apply to such facts. The present section so far 
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modifies the rule as to provide that where language correctly describes 

two sets of circumstances and cannot have been intended to apply to 

both, evidence may be given to show to which set it was intended to 

apply. The “facts”? referred to in the section will include state- 

ments: see last paragraph of note to Section 95. 

Rule in the Indian Succession Act.—Section 67 of the Indian 
Succession Act X of 1865, which is one of the sections extended to 
the Wills of Hindus, &c., by Act XXI of 1870, declares that “‘ where 
the words of the Will are unambiguous, but it is found by extrinsic 
evidence that they admit of applications, one only of which can 
have been intended by the testator, extrinsic evidence may be taken 
to show which of those applications was intended.” See Section 88 
of Act X of 1865, and the notes to Section 97 of this Act. 


97. When the language used applies partly to 
one set of existing facts, and partly to 


Evidence as to Sais 
application of ®@2O0ther set of existing facts, but the 


language to one whole of it does not apply correctly 


of two sets of ‘ . ° 
factetoneitherof 19 either, evidence may be given to 


which the whole show to which of the two it was meant 
correctly applies. to ap 


Illustration. 

A agrees to sell to B ‘my land at X in the occupation of Y.” A 
has land at X, but not inthe occupation of Y, and he has land in the 
occupation of Y, but it is not at X. Evidence may be given of facts 
showing which he meant to sell. 

IN ote. 

Where language is partially applicable to two sets of facts, but 
wholly applicable to neither, evidence is admissible —This section 
is the converse of the preceding one: in that there is language 
equally applicable to two sets of facts: here there is language 
partially applicable to two sets of facts, but wholly applicable to 
neither. In this case, as in the former, extrinsic evidence is admis- 
sible for discovering the meaning, It is an extension of the rule laid 
down in Section 95. 

According to the English law, in cases such as these, although 
extrinsic evidence of the surrounding circumstances may be received, 
for the purpose of ascertaining to which set of facts the language 
refers, evidence of the author’s declarations of intention is tnadmis- 
sible-—Tayl., § 1109. This distinction is not, apparently, preserved 
in the present Act. 

Application of rule in the case of Wills.—This rule of construc- 
tion was carried a great length, in its application to Wills, in an 
English case. Ryall v. Hannam, 10 Beav., 536. A devise was made 
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to the testator’s nephew for life, remainder over to *‘ Elizabeth Abbott, 
a natural daughter of Elizabeth Abbott of Gollingham, single woman, 
who had formerly lived in his service.’” Elizabeth Abbott, the mother 
had, at the date of the Will, two children, a natural sox of whom the 
testator’s nephew was supposed to be the father, and a legitimate 
daughter. The natural son was held entitled under the devise, 
though neither sex nor name applied to him. Under this section 
would fall the case, referred to in the note to Section 95 in which 
devise “ to my dear wife Caroline’’ by a man, who had gone through 
a ceremony of marriage with a person named Caroline in the lifetime 
of his real wife, was held to pass the devised property to the person 
named Caroline. Doe d. Gains v. Rouse, 5 C. B., 422. 

With regard to Wills the law is thus laid down in Hawkins’ Trea- 
tise on the construction of Wills, pages 9 and 11 :—‘“‘ Parol evidence 
is admissible to show what were the actual testamentary intentions 
of the testator to determine which of several persons or things was 
intended under an eguivocal description...... the general test of such 
a description is, that it must apply with entire propriety to each of the 
persons or things in question. A description which applies partly to 
one and partly to another of the persons or things in question is not 
equivocal. Thus a devise to John Thomas Smith, there being a John 
Smith and a Thomas Smith, is not equivocal with respect to them. 
But descriptions which are partly inaccurate are equivocal if the inac- 
curate part of the description applies to zone of the persons or things 
in question. Thus a devise to John Thomas Smith is equivocal, if 
there be no Smith bearing the christian name of Thomas, but two or 
more Smiths with the christian name of John. In this case the word 
‘ Thomas’ which is inapplicable to azy of the claimants, being rejected, 
the description John Smith remains which is equivocal.’”’ Insucha case 
extrinsic evidence of the testator’s intention is admissible. This is 
also the law under the Indian Succession Act (X of 1865) Section 67. 


98. Evidence may be given to show the meanin 
. of illegible or not commonly intelligi- 
Evidence as to : 
meaning ofillegi- ble characters, of foreign, obsolete, 
ie e characters, technical, local, and provincial expres- 
sions, of abbreviations) and of words 
used in a peculiar sense. @) 
Illustration. 


A, a sculptor, agrees to sell to B ‘all my mods.’ A has both 
models and modelling tools, Evidence may be given to show which 
he meant to sell. 


INote. 
(1) Evidence is admissible to explain technical, &c., expres- 


sions:—-When an expression used in a document has a technical 
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meaning, parol evidence may be given to show that it is used in its 
technical and not in its ordinary meaning in common parlance, 
although it may be perfectly clear and unambiguous in itself. So, 
when the lessee of a mine covenanted to get the whole of the mine 
“not deeper than the level of the mine at a particular point’? parol 
evidence was admitted to show that amongst miners “ level’’ had a 
technical meaning different from the ordinary signification of hori- 
zontal line. Clayton v. Gregson, 5 A. & E., 302. 

So, in a memorandum about a horse race, evidence was admitted to 
show that the words “across country’? meant that the riders were to 
jump the obstacles and not go through gates. Evans v. Pratt, 3 
M. & G., 759. 

“* So, parol evidence has been admitted to show that by usage of 
the hop-trade “ten pockets of Kent hops at £5,’’ means at £5 per 
cwt.;’’ that “ months” in a charterparty means “ calendar months;”’ and 
that “days’”’ in a bill of lading means “‘working days;’’ and in the same 
way special technical meanings have been proved in the case of the 
phrases “ duly honored,” as toabill; “in turn to deliver’ in a char- 
terparty; ‘“‘ weekly accounts” as meaning, in a certain trade, accounts 
of particular work only ; a “bale of cotton’’ as meaning a “ bag’’ in 
the Alexandrian Trade, and a compressed bale in the Calcutta Trade. 
—Tayl., § 1062. So, where in a lease as to a rabbit-warren, the 
lessee, covenanted to leave 10,000 rabbits at the expiration of the 
lease, evidence was admitted to show that according to local usage 
1,000 meant 1,200 when applied to rabbits. 

Evidence of former transactions between the same parties can be 
received for the purpose of explaining the meaning of the terms used 
in their written contract. Bourne v. Gatliff, 11 C. & F., 45. 

(2) Or words used in a peculiar sense.—Thus evidence was 
admitted to show the meaning of the letters P. P., at the end of a bet, 
viz., Play or Pay, that is to say, run the match or pay the bet. 
Daintree v. Hutchinson, 10 M. & W., 85. And, so, where a legacy 
was left to “ Mrs. G.,’? evidence was admitted to show that the 
testator was in the habit of calling acertain person “‘ Mrs. G,’’ and 
she was allowed to take under the initial. 


99. Persons who are not parties to a document, 
or their representatives in interest, 
ie may give evidence of any facts tend- 
ment varying ing toshow a contemporaneous agree- 
terms of docu. ment varying the terms of the docu- 
ment. 
Itlustration. 


A and B make a contract in writing that B shall sell A certain cot- 
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ton, to be paid for on delivery. At the same time they make an oral 
agreement that three months’ credit shall be given to A. This could 
not be shown as between A and B, but it might be shown by C if it 
affected his interests. 


100. Nothing in this chapter contained shall be 
Saving of pro. taken to affect any of the provisions 
eae of carer of the Indian Succession Act (X of 
elating to: Wills. 1865) as to the construction of Wills. 
Note. 

These are contained in Chapter XI, Act XXI of 1870 extends 
parts of Act X of 1865 and amongst others Chapter XI, Sections 61— 
77 and Sections 82, 83, 85, 88—103 inclusive, to the Wills of Hindus, 
Jainas, Sikhs and Buddhists in Lower Bengal and the ‘Towns of 
Madras and Bombay It is, therefore, only to Wills other than 
these and to instruments other than Wills that the provisions of the 
present chapter apply. 


Ee? A Eel Lit: 
PRODUCTION AND EFFECT OF EVIDENCE. 


CHAPTER VII. 


OF THE BURDEN OF PROOF. 


101. Whoever desires any Court to give Judg- 
ment as to any legal right or liability 
dependent on the existence of facts 
which he asserts, must prove that those facts exist. 

When a person is bound to prove the existence of 
any fact, it 1s said that the burden of proof lies on 
that person. 


Burden of proof. 


Tilustrations. 


(a2) A desires a Court to give judgment that B shall be punished, 
for a crime which A says B has committed. 

A must prove that B has committed the crime. 

(6) <A desires a Court to give judgment that he is entitled to cer- 
tain land in the possession of B by reason of facts which he asserts 
and which B denies to be true. 

A must prove the existence of those facts. 


Burden of proof.—This and the other sections of this chapter 
deal with a topic of the utmost importance in judicial proceedings, 
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viz,, what are the facts which, on the face of the proceedings, the Court 
will assume until the contrary be shown. This raises the whole 
question of presumptions, and presumptions range in cogency from 
those which are imperative directions of the law to draw certain con- 
clusions irrespective of the Judge’s own opinion of the matter, (ase.g., 
the conclusive presumption in favor of legitimacy in Section 112,) to 
those which are mere inferences, permitted by the law, if, in the 
circumstances of the case, the Court thinks fit to draw them, (as e. g., 
the presumptions mentioned in Section 114.) Section 114 may, in 
fact, be said to indicate the point at which the Act, which has been 
hitherto guiding the Judge’s steps in the discovery of the truth, 
leaves him to do the best he can for himself. It has prescribed the 
material on which, and on which alone, the conclusion is to be based : 
it has shown how that material is to be brought to the Judge’s mind: 
it has laid down in the earlier sections of this chapter some restric- 
tions as to the use to be made of that material; in Section 114 it 
says virtually, “ Nothing more can be done for you; you must hence- 
forth run alone: you must now use your own reason: you may pre- 
sume the existence of any fact or, in other words, draw any inference 
from the proved or admitted facts of the case, which you think 
reasonable with regard to the common course of natural events and 
human society.’’ The first four sections of the chapter enact the 
general English rule as to the burthen of proof; Section 103 being, 
in fact, merely an amplification of Section 101, and Section 102 sup- 
plying a test, frequently applied in the English cases, for the 
purpose of ascertaining on whom the burthen of proof lies. Sections 
105-110 lay down certain special rules casting the burthen of proof 
on particular persons: Sections 111 and 112 provide for two cases 
in which, under particular circumstances, not only is the burthen of 
proof of a fact removed from one party, but the other party is not 
allowed to disprove it, the fact being deemed by the law to be con- 
clusively proved. Section 114 concludes the subject by a genera] 
authorization to draw reasonable inferences. 


102. The burden of proof in a suit or proceeding 
hes on that person who would fail if 
no evidence at all were given on either 
side. 


On whom bur- 
den of proof lies. 


Illustrations. 


(z) A sues B for land of which B isin possession, and which, as 
A asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to 
retain his possession, 

Therefore the burden of proof is on A, 
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(5) Asues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed, as the 
bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 


On whom burden of proof lies.—The test provided by the sec- 
tion was suggested by Alderson, B., in Amos v. Hughes, 1 M. & R,, 
464, and has been repeatedly made use of subsequently in the Eng- 
lish Courts. Thus, where execution of a deed is admitted, but defend- 
ant denies having received consideration, the burthen of disproving 
such receipt lies on the defendant. Stvardmatyar v. Samu Atyar, 
1 M.H. C. R., 447. So, also, where in a summary proceeding 
between persons claiming to be coheirs a defendant had been adjudg- 
ed a coheir, the burthen of proving his illegitimacy lies on the plain- 
tiff’scoheirs. Ashrufood Dowlah v. Hyder Hossain Khan, 11 M.1.A.,, 
94, at page 108. So, again, where aryot digs a tank on his land- 
lord’s ground, the burthen of proving a customary or other right to do 
so lies on the ryot. TZarinit Chavan Bose v. Debnarayan Mistri, 8 
B. L. R., App,, 69. 

Shifting of burthen of proof.—Sir James Stephen adds (Dig. 
§ 95) “ As the proceeding goes on, the burthen of proof may be shift- 
ed from the party, on whom it rested at first, by his proving facts 
which raise a presumption in his favor.’ Thus at any moment 
throughout the case, the proof of some fact by one party may throw 
upon the opposite party the burthen of disproving some inference, 
which the proved fact prema facie suggests. 


103. The burden of proof as toany particular 
Burden of proot fact lies on that person who wishes the 
as to particular Court to believe in its existence, un- 
aise less it is provided by any law that the 
proof of that fact shall lie on any particular person. 


Lilustration. 


(a) <A prosecutes B for theft, and wishes the Court to believe that 
B admitted the theft toC. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was 
elsewhere. He must prove it. 


Note. 
Person wishing the Court to believe a fact, must prove it.— 
This is another way of stating the rule laid down in Section tot. 
There are, however, a large number of cases in which the Law, on 
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grounds of policy, throws the burthen of proof on particular persons. 
One large class of these is where the burthen of proving authority, 
consent or lawful excuse is thrown upon persons, against whom the 
facts of the case a reasonable suspicion. Thus in England, a person 
indicted for being found at night in possession of an implement of 
house-breaking, or for having in his possession coining tools or forged 
dies or other materials for the commission of crime, is bound to pro- 
tect himself by showing some lawful excuse or authority. Tayl. § 345. 
So under Section 105 of the present Act the burthen of proving any 
circumstance bringing the case within any general or special excep- 
tion, is thrown upon the accused. 

So also the Criminal Tribe’s Act, 1871, Section 9, throws upon the 
member of a “Criminal Tribe” the burthen of proving ‘a lawful 
excuse’ in certain case. 

The party who seeks to show that his deed had a different effect 
from that which it purports to carry out, must, of course, prove that 
this isso. Thus where property is purchased in the name of a bena- 
midar, and all the insignia of property are placed in his hands, and 
the true owner wants to get rid of the effect of an alienation by the 
benamidar, the onus lies on him to show that (1) the alienation was 
made without his acquiescence, and (2) that the purchaser took with 
notice of that fact. Bhugwan Doss v. Upooch Singh, 10 Suth. W. R., 
(Civil Rulings), 185. . 

Altered documents.—As to the burthen of proof respecting the 
genuineness of an altered document, see note to Section 62. The 
burthen of showing that an alteration, which appears on the face of a 
bill, was made under such circumstances as not to vitiate it lies on 
the plaintiff. Byles on Bills, (11th Ed.), p. 324. 

The burden of proving an instrument to be unstamped lies, in 
the first instance, on the party who objects to its production on the 
ground that it is unstamped. Where there is no evidence on either 
side it will be presumed to have been stamped. But when once satis- 
factory evidence has been given that at a particular time the instru- 
ment was unstamped, there is an end of any presumption of law in favor 
of its having been stamped, the onus of proof is shifted, and the party 
who relies on the instrument must prove it to have been duly stamped. 
Marine Investment Company v. Haviside, L. R., 5 H. L., 624. 

Where an application is made for attachment of a debtor’s person, 
the onus is on the debtor to show that he has no property, not on the 
creditor to show that by sending the debtor to prison some satisfaction 
of the debt would be obtained. Sefon v. Bijohn, 8 B. L. R., 255. 

The onus of showing that a compromise has been fraudulently 
obtained by intimidation and false representation, rests upon those 
who seek to impeach the validity of their own deed. Rajunder 
Narain Rae vy, Bijai Gavind Sing, 2 M.1, A,, 181. 
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Where a plaintiff fails to make out his case, the presumption will 
be in favor of the defendant ; thus, eg., in an action for money lent, 
the only evidence was that plaintiff handed defendant a bank note, 
the amount of which did not appear. The Jury was directed to pre- 
sume the note to have been one for £5, that being the smallest in cir- 
culation. Lawton v. Sweeney, 8 Jur., 964. 


104. The burden of proving any fact necessary 
Burden of prov. t0.be proved in order to enable any 
ing fact to be person to give evidence of any other 
proved to make ° : 
evidence admis. fact is on the person who wishes to 


sible. give such evidence. 


Illustrations, 
(2) A wishes to prove a dying declaration by B. A must prove 
B’s death. 
(6) Awishes to prove, by secondary evidence, the contents of a 
lost document. 
A must prove that the document has been lost. 


INotc. 
By section 136 the Court may, if it is satisfied with the undertaking 
of the party proposing to prove a fact, allow such fact to be proved 
previous to proving the fact necessary to render it admissible. 


105. When a person is accused of any offence, 
Burden of prov. the burden of proving the existence of 
ing that case of circumstances bringing the case with- 
rt “excep. Many of the General Exceptions in 
tions the Indian Penal Code, or within any 
special exception or proviso contained in any other 
part of the same Code, or inany law defining the 
offence, is upon him, and the Court shall presume 
the absence of such circumstances. 


Illustrations. 

(a) <A, accused of murder, alleges that, by reason of unsoundness 
of mind, he did not know the nature of the act. 

The burden of proof is on A. 

(5) <A, accused of murder, alleges that, by grave and sudden pro- 
vocation, he was deprived of the power of self-control. 

The burden of proof is on A. 

(c) Section three hundred and twenty-five of the Indian Penal 
Code provides that whoever, except in the case provided for by sec- 
tion three hundred and thirty-five, voluntarily causes grievous hurt, 
shall be subject to certain punishments. 
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A is charged with voluntarily causing grievous hurt under section 
three hundred and twenty-five. 

The burden of proving the circumstances bringing the case under 
section three hundred and thirty-five lies on A. 


Note. 

Burden of proving an exception.—This is one of the laws, refer- 
red to in Section 103, providing that proof of certain facts shall lie 
on a particular person. It has a most important bearing on criminal 
pleadings and evidence, inasmuch as it relieves the prosecution from 
the necessity of averring or proving the absence of circumstances 
which might constitute a general or special exception under the Penal 
Code or other Criminal Law. Under the Criminal Procedure Code of 
1861 it was necessary, in a charge upon a section of the Penal Code 
containing special exceptions, to aver the absence of any such excep- 
tion. This necessity no longer exists. 

With regard to the general question of criminality, it must be 
remembered that there is a presumption in favor of innocence, and 
that the burthen lies on any one who, either in a Criminal or Civil 
Proceeding, asserts that a crime or wrongful act or other illegality 
has been committed, to prove his assertion. Steph. Dig. § 94. Thus 
where A sues B ona policy of fire Insurance and B pleads that A 
burnt down the house on purpose; B must prove his plea with all the 
completeness of a criminal trial. So again in an action for loading 
inflammable material on board ship without notice, the plaintiff must 
prove the absence of notice. 


Suse 106. When any fact is especially 
ing fast eeprent. Within the knowledge of any person, 
ly within know- the burden of proving that fact ig upon 


ledge. him 
Illustrations. 


(2) When a person does an act with some intention other than 
that which the character and circumstances of the act suggest, the 
burden of proving that intention is upon him. 

(0) A is charged with travelling on a railway without a ticket. 
The burden of proving that he had a ticket is on him. 


Note. 


Burden of proving fact specially within knowledge.—Mr. Taylor 
mentions, as an exception to the rule that “the burthen of proof lies 
on him who substantially asserts the affirmative of the issue,” the 
rule that “where the subject-matter of the allegation lies peculiarly 
within the knowledge of one of the parties, that party must prove it, 
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whether it be of an affirmative or a negative character, and even 
though there be a presumption .of law in his favor.”"—TZayl., § 347. 
But the present section will not, it is submitted, relieve the plaintiff 
from the necessity of making out his case, unless the fact in question 
be so especially within the defendant’s knowledge that he alone can 
be expected to know about it. Thus, in Gudhar Hari vy. Kali Kant 
Roy, 3 B. LR, 161, where A sued to recover land of B, and B 
admitted that the tenure of certain lands, which he formerly held, 
had passed to the plaintiffs, but denied that the particular land in 
question formed part of the tenure, Markby, J., held that the 
burthen of proving that the lands in question did form part of 
the tenure was on the plaintiff. The learned Judge, in consider- 
ing the English cases on the subject, expresses an opinion that Mr, 
Taylor’s statement of the law (§ 347) 1s scarcely borne out by the 
decisions; and he quotes aruling of Lord Denman, C. J., in sup- 
port of his opinion. Doe v. Whitehead, 8 A. & E., 571. In that case 
plaintiff alleged that the defendant had hired a house from him and 
had covenanted to keep the house insured, and had failed to insure. 
The plaintiff proved the lease and the covenant, but not the failure to 
insure ; and it was contended that the onzs of proving that he had 
insured lay on the defendant: Lord Denman, however, considered 
that the plaintiff was bound to prove the breach notwithstanding 
that the defendant refused to produce the policy or any receipt for 
premium, though due notice to produce had been served upon him. 
The ratio decidendi appears to have been that the law must presume 
that the party in possession had fulfilled the conditions of his lease : 
and that if the landlord had wished to be relieved from this negative 
proof, he might have inserted a clause to that effect in the lease. 
Under the present section, the fact of an insurance being so especially 
within the defendant’s knowledge that the plaintiff could not be 
expected to know about it, the burthen of proof would, it is submitted, 
in such a case, lie on the defendant. 

In an action for penalties against the proprietor of a theatre for 
performing a drama without the consent of the author, the onus of 
proving consent lies on the defendant. Morton v. Copeland, 24 L. J., 
C. P., 169. 

It is probably on this ground that in a suit to restrain the sale of 
a patented article, the plaintiff must not only prove the sale, but that 
the article was not made by himself orhis agents. Betts v. Willmott, 
L. R., 6 Ch., 239. 

So, in an action against an apothecary for practising without a 
certificate, the apothecary must prove his certificate. Zhe Apothe- 
cartes’ Company v. Bentley, R. & M., 159 

But where there was covenant by a lessee “not to permit a sale by 
auction on the premises,’ and the lessee underlet, and the under- 
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tenant assigned his goods to certain persons who sold them by auction 
on the premises, it was held in the Exchequer Chamber that the bur- 
then of proving the lessee’s assent to the sale lay on the plaintiff, and 
that in the absence of proof of this he was rightly non-suited. TZole- 
man v. Portbury, L. R., 5 Q. B., 288: Ibid, 6 QO. B., 245. 


Burden of prov- 107. When the question is whe- 


ing death ofper- ther aman is alive or dead, and it is 
80n nown to ; gia % . 
have bes aliv, Shown that he was alive within thirty 


within thirty years, the burden of proving that he is 
aaa dead is on the person who affirms it. 


Note. 

Presumptions of death in Hindu and Mahomedan law.—The 
Hindu law presumed the death of a person of whom nothing has 
been heard for 12 years, or, at Benares, 15 years; the Mahomedan 
law presumed the death of a missing person ninety years after his 
birth, though he had been seen last within 5 years. These rules are 
now superseded, 


108. [Provided that] when the question is 
whether aman is alive or dead, and 


_Burden of prov- it, is proved that he has not been heard 
ing that person 


ia alive who bas Of for seven years by those who would 
for seven years, vaturally have heard of him if he had 

been alive, the burden of proving that 
he is alive is on the person who affirms it. 


Note. 

Presumption of death from lapse of time:—In Parmeshar Rat 
v. Bisheshay Singh, 11. L.R., All. 53, the reversioners, next after 
Janki Rai, to the estate of Salig Rai deceased, sued to set aside an 
alienation of Salig Rai’s estate affecting their reversionary right made 
by his widow. Janki Rai had not been heard of for 8 or 9 years, and 
there was no proof of his being alive. The Full Bench of the Allaha- 
bad High Court held that his death might be presumed under this 
section, for the purposes of the suit; although, in a suit for the pur- 
pose of administering the estate, the Court might have to apply the 
Hindu law of succession prescribed when a person is missing and not 
dead. Where a person, presumed to be dead from not having been 
heard of for 7 years, is a legatee under the will of a person dying 
within 7 years after his disappearance, the burden is upon his repre- 
sentative, as against the residuary legatee under the will, to prove 
that he survived the testator. Jn ve Lewe’s Trusts; L.R,, 11 Eq. 


secs. 107-109.] PRODUCTION AND EFFECT OF EVIDENCE. 249 


236; affirmed on appeal. L. R., 6 Ch., 356. Jn ve Phené’s Trusts, 
L. R., 5 Ch., 139. Jn ve Green’s Settlement, L. R., 1 Eq., 288. 

No presumption as to time of death.—‘‘ Where any person has 
to prove the fact of death, he proves it by presumption of law from 
the lapse of time, but when he has to prove the time of death, he must 
prove it affirmatively, for there is no presumption that the death took 
place at any time in that seven years.”” Per Sir W. M. James, L. J., 
In re Lewe’s Trusts, L. R., 6 Ch., 357. Doev. Nepean, 5 B. & Ad., 
86; 2 M. & W., 894. See the question considered in im re Phené’s 
Trust, L. R., 5 C. A. 139; and Prudential Assurance Company v. 
Edmonds, L. R., 2 App. Cas. 487. The burthen of proving that a 
person died at any particular time lies on the person who asserts that 
he did so die. 

The words ‘provided that’ were added by Act XVIII of 1872. 


109. When the question is whether persons are 
z partners, landlord and tenant, or prin- 
urden of proof : : 
as to partner- Cipal and agent, and it has been shown 
ship, tenancy and that they have been acting as such, 
ne ge the burden of proving that they do 
not stand, or have ceased to -stand, to each other in 
those relationships respectively, is on the person 
who affirms it. 


This section merely applies to three common and important rela- 
tionships,—partnership, landlord and tenant, and principal and agent 
—the general presumption based on the continuance of human affairs 
in the state in which they are once shown to be. When therefore the 
existence of a relationship or state of things is once proved, the law 
presumes that it continues till the contrary is shown or some other 
presumption arises, Qn this principle it has been held in England 
that where a custom was found to have existed up to 1689, it must, in 
absence of any evidence of its discontinuance, be presumed to exist in 
1840. On the same grounds a partnership shown to have existed in 
1816 was presumed, in the absence of evidence to the contrary, to be 
in existence in 1838. The Contract Act, 1872, contains special pro- 
visions, §§ 208 & 264, as to the mode in which the termination of the 
agency or partnership must be notified to persons who know of the 
relationship. The rule holds good in any case where a continuous 
course may be presumed. For instance, where a man on several 
occasions authorized his mistress to order goods for him on credit, 
it was held that the tradesman from whom they were ordered was 
justified, in the absence of notice, in assuming that the authorization 
continued. On the same principle where a partnership or tenancy 
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continues after the expiry of the original period, it is presumed that 
the same terms and conditions govern it. 


110. When the question is whether any person 

is owner of anything of which he is 

Burden of proof shown to be in possession, the burden 
as to ownership, ; : ‘ 

of proving that he is not the owner is 

on the person who affirms that he is not the owner. 


Note... 


Ownership presumed from possession.— This section embodies 
the familiar principle that, as men generally own the property of which 
they are in possession, the burthen of proof lies upon the person who 
asserts that this is not so in any particular instance. On this ground 
it is held that in an action of ejectment, the plaintiff must succeed by 
the strength of his own title not by the infirmity of the defendant’s. 
The same rule applies as well to moveable as immoveable property. 
Thus, for instance, the person in possession of a ship may, in an 
action on a policy of assurance effected upon her, rely on the mere 
fact of possession without the aid of documentary proof, unless con- 
trary evidence be adduced by the other party.—Zayl., § 108. 

Mere forcible possession of a wrongdoer is insufficient to shift 
the burden of proof.—The possession, in order to fall under this 
section must be shown to be something more than the mere violent 
seizure and occupation by a wrongdoer; a man could not walk into 
another man’s house, turn him violently out, and then throw upon 
him the burthen of proving himself the owner. On the same prin- 
ciple it has been held that mere possession as a trespasser is not suffi- 
cient to entitle a plaintiff to recover in a possessory suit brought under 
Section 15 of Act XIV of 1859. There must be in the plaintiff juri- 
dical, as opposed to mere physical, possession. Dddibhai Narsidds 
v. Lhe Sub-Collector of Broach, 7 Bom. H.C. R., (A. C.J.) 'p. 82, 
See also Sutherland v,. Crowdy, 18 S.W.R., Cr. R., 11, in which 
Couch, C. J , discusses the meaning of the word * possession”’ as used 
in Section 530 of the Code of Criminal Procedure, and quotes 
Domat’s Civil law, Section 2122, in support of his view that it must 
be taken to include, not only actual manual possession, but the 
possession of a master by his servant, of a landlord by his imme- 
diate tenant, of the person who has the property of the land by the 
usufructuary. When, therefore, the plaintiff shows that he was in 
possession and was illegally ousted by the defendant, the burthen is 
shifted upon the defendant of making out his title. 

According to English law, possession, other than the forcible pos- 
session of a wrongdoer, frequently has the effect of dispensing with 
any other proof of title. ‘Thus, in an action ona policy of insurance 
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effected on a ship and her cargo, the plaintiff may rely on the mere 
fact of possession, without the aid of any documentary proof or title 
deeds, unless such further proof be rendered necessary by the oppo- 
site party adducing some contrary evidence.—7ay/., § 108. So,a 
finder or bailee of goods may sue for wrongful retainer. 

In Ratan Kuar vy. Fiwan Singh, 1. L. R., 1 All. 194, the plaintiffs, 
averring that their ancestor had mortgaged thiee villages to the 
ancestors of the defendants in 1842 for Rs 2,500, putting the 
mortgagees into possession, sued to recover possession of 15 biswas 
of each village, asserting that the mortgage debt had been redeemed 
from the usufruct. The defendants, admitting the proprietary title 
of the ancestor of the plaintiffs to the villages, alleged, as to 10 
biswas of each village, that they were sold to their ancestors in 1842 
by him for Rs. 1,250; and, as to the other 10 biswas of each village 
that they were subsequently mortgaged to their ancestors by him for 
Rs. 14,000, borrowed by him from them for the purpose of defending 
a suit arising out of the previous sale, which sum had not been satisfied 
from the usufruct. On the question of the burden of proof, the Court 
of first instance held that, as the defendants admitted the title of the 
ancestor of the plaintiffs, they were bound to prove the sale and 
mortgage ; and holding that they failed to do so, gave the plaintiffs a 
decree. One of the grounds of special appeal was that the burden 
of proof was wrongly thrown on the defendants. The Judges (Stuart, 
C. J., and Oldfield, J ,) observed upon this point. ‘ There is no 
dispute that Tej Sing, through whom plaintiffs claim, was originally 
owner, and prind facie the burden of proof to show the present 
proprietary or mortgage possession of defendants will be on them ; 
but this burden can be shifted if the defendants show that they have 
ostensibly for a length of time been in possession under the titles they 
now set up, and we think that is the case here, and that the Subor- 
dinate Judge has wrongly put the ozs on them.’ The suit was 
dismissed on the ground that the plaintiffs failed to prove their aver- 
ments that the defendants held a mortgage of the entire estates for 
Rs. 2,500 executed in 1842. The plaintiffs applied for a review of 
judgment. ‘lhe application was admitted by Stuart, C. J, Oldfield, 
J., dissenting. On appeal to the Full Court—it was held (Stuart, C. 
J dissenting) that the burden of proving the mortgage of the 10 
bis@as of each village, of which the defendants alleged the sale, lay 
on the plaintiffs. 

The presumption arising from possession has been recognized by 
the Indian Legislature both in criminal and civil proceedings. A 
person wrongfully dispossessed of immoveable property may under 
the Criminal Procedure Code claim, on the mere strength of his pos- 
session and irrespective of the question of title, to be re-instated ; and 
by Section 9 of the Specific Relief Act, 1 of 1877, itis provided that if any 
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person has been dispossessed of immoveable property otherwise than 
by due course of law, he will, in a suit to recover possession, be enti- 
tled to a decree for possession, notwithstanding any other title that 
may be set up. Such a suit must be brought within six months and 
does not bar other proceedings to establish the title. Where an order 
under either of these proceedings has been passed, and a regular 
suit is brought against the person placed in possession, the whole 
burthen of proof will, of course, lie on the plaintiff. The plaintiff, 
however, will be at liberty to prove 12 years undisturbed possession 
previous to his dispossession, and to succeed upon this in absence of 
proof of a better title by the defendant. 

Ram Chundra Chowdri v. Brajanath Sarma, 3 B. L. R., App., 109. 


111. Where there is a question as to the good 
faith of a transaction between parties, 


Proof ef good one of whom stands to the other in a 
faith in transac- 


tions where one poOsition of active confidence, the bur- 


re = genie den of proving the good faith of the 


confidence. transaction is on the party who is ina 
position of active confidence. 


Illustrations. 

(a) The good faith of a sale by a client to an attorney, is in ques- 
tion in a suit brought by the client. ‘The burden of proving the good 
faith of the transaction is on the attorney. 

(6) The good faith of a sale by a son just come of age to a father 
is in question in a suit brought by the son. The burden of proving 
the good faith of the transaction is on the father. 


IN ote. 

Burden of proving good faith in cases of trust.—This principle is 
applied by the English Courts to transactions between legal or medi- 
cal practitioners and their patients, spiritual advisers and members of 
their congregations, trustees and their cestuts-que-trust, guardians and 
wards, The Courts also regard with the utmost suspicion and dis- 
favorall persons dealing with heirs as regards their expectancies, 
Every such person was primdé facie presumed to beaknave. In this 
country where fiduciary relations so largely prevail and where the posi- 
tion of women is one of such complete isolation and subserviency, the 
necessity for such a rule is especially urgent. An Indian Court would, 
no doubt, act properly, in such cases, in throwing upon the party, who 
has been in the fiduciary position, the burthen of proving the fairness 
of the transaction. 

It must be observed that the rule laid down by this section applies 
only in transactions between the parties; thus, where A, on attaining 
majority, sued to set aside a compromise effected by his guardian in 
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a suit against the guardian on account of debts of A’s father, on the 
ground that the compromise was collusive, it was held that the bur- 
then of proof lay on A to show collusion and fraud; and that in 
absence of proof, the suit must bedismissed. Lekraj Roy v. Mahtab 
Chund, 7 Madras Jurist, 186. 

Where a Manager of an infant’s ancestral estate has charged it by 
way of loan or mortgage, no general rule as to the burthen of prov- 
ing the bona fides of the Manager can be laid down : it varies with 
the circumstances of the case, and must be regulated by them. The 
onus of disproving bona fides will not in every case be upon the per- 
son endeavouring to set the deed aside. Thus, where a mortgagee 
is setting up a charge made in his own favor by one whose power he 
knew to be limited and qualified, he may reasonably be expected to 
allege and prove facts presumably better known to him than to the 
infant heir, viz, those facts which embody the representations made 
to him of the alleged need of the estate and the motives influencing 
his immediate loan. AHunooman Persaud Panday v Mussumat Mun- 
vaj Koonweree, 6 M. 1. A., 391, at page 419; Vadali Ramakristnama 
v. Manda Appaiya, 2M.H.C.R., 407. But as between the Manager 
and the infant, the onus of proving bona fides would, under the pre- 
sent section, lie, in every case, on the Manager. 

In a suit by awife, a Mahummadan woman, against her husband 
to recover the value of Company’s paper, real and personal estate, 
the plaint alleged that the paper, being her separate property, had 
been, as she lived in seclusion, indorsed and handed over by her to 
her husband for the purpose of receiving the interest thereon. The 
defence of the husband was that he had purchased the paper from 
his wife, and, on the indorsement and delivery, had paid the full value 
to his wite, who had appropriated the proceeds to her own use. 
It was held upon a review of the evidence, that, although the wife 
failed to prove affirmatively the precise case alleged by her in the 
plaint, the husband was bound to show something more than the 
mere indorsement and delivery of the Company’s paper, and that 
from the relation subsisting between the parties the onus probands 
was upon him to establish, first, that the transaction which he set up 
was a bona fide sale; and second, that he gave full value for the 
Company’s paper so received from his wife. It was contended in 
argument that a Muhammadan lady was in so independant a posi- 
tion as regards her property as to disentitle her from the benefit of 
the presumption as to fraud: but their Lordships held that, though 
possibly her position was more independant than that of the Hindu 
purda-nashia, she was equally secluded from the outer world and 
equally liable to undue influence on the part of her,husband. They 
held, accordingly,. that, in the absence of proof of the husband having 
the means of purchasing the Company’s paper, ‘he being at the time 
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in embarrassed circumstances, and regard being had to the condition 
of the wife, a secluded woman, no purchase had taken place, and that 
the transaction was fraudulent as against her. Moonshee Busloor 
Ruheem v. Shumsoonnissa Begum, 11 M.1. A., 551. 

In Tacoordeen Tewarry v. Nawab Syed Ali Hossein Khan, L. R., 1 
I, A., 192, a Purda lady, living apart from her relations and natural 
advisers, having made a deed in favor of a person who had been 
acting as her agent on some occasions, the Privy Council held that 
the latter was bound strictly to prove that the transaction was a 
bond fide one and fully understood by the lady. 

The principles governing this subject were much discussed in 27 
ve Biel’s Estate; Gray v. Warner, L. R., 16 Eq., 577. The matter 
in dispute was the validity of an agreement made between T. W., 
and E. B. D., who were co-executors. T.W., who had _ received 
all the assets, agreed, in consideration of £700, part of a legacy of 
£1,000, which had been left to E. D. B., his co-executor, whose life he 
knew was a bad one, to grant him an annuity. For the defendant, 
it was contended that E. D. B. and T. W., were dealing with each 
other on equal terms; and the former was not 1n the hands of the 
latter and that there was no fiduciary relation at all on the part of 
T. W. The Court, however, in giving judgment observed: “If a 
trustee purchases from a cestui-que-trust he takes upon himself the 
onus of proving the fairness of the transaction, and I cannot see that 
T, W. was relieved from that burden because his cestuz-gue-trust was 
also his co-executor. It is quite clear that T. W. had possession of 
the property during the lifetime of the testatrix, and that he had after 
her death the unlimited confidence of his co-executor. He knew all 
about the testatrix and his co-executor and the property, and he 
proved the will; and there is nothing in the case to induce me to 
hold that he could purchase from the legatee without taking upon 
himself the onus of establishing that the transaction was a fair one. 
The onus was not shifted by the fact that there was an agreement. 
In all these cases there are agreements. Then comes the question, 
has T. W. sufficiently shown that the transaction was a bona fide one? 
In my opinion it was fundamentally an unfair one. He purchased at 
an undervalue from a person who, he knew, was not able to protect 
himself, for at times he was incompetent, and whose life was a bad 
one, I therefore hold that the agreement is invalid; and that the 
money, if no arratigement become to, must be paid into Court.”’ 

It is on the principle of this section that a purchase by an executor 
or administrator under the Indian Succession Act, of any of the pro- 
perty of the deceased is voidable at the instance of any other person 
interested in the property sold; Section 270. 

For examples of what the Law would regard as indication of mala 

fides, see Contract Act, §§ 14—17. 
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112. The fact that any person was born during 
. the continuance of a valid marriage 
Birth during : 

marriage, conclu. between his mother and any man, or 

sive proof of legi- within two hundred and eighty days 
timacy. ° . ; 

after its dissolution, the mother re- 

maining unmarried, shall be conclusive proof that he 

is the legitimate son of that man, unless it can be 

shown that the parties to the marriage had no access 

to each other at any time when he could have been 


begotten. 
IN otc. 


‘* Non-access,” must be taken to mean “ non-access in a sexual 
sense’? not merely non-residence in the same house: accordingly it 
would be open to a person wishing to prove the illegitimacy of a child 
to show either that the husband was impotent, or that the husband 
and wite had never met under such circumstances as would admit of 
sexual intercourse. 

According to English law “when the legitimacy of a child is the 
question in dispute, the testimony of the parents, that they have or 
have not had connexion, has, on the same general ground of decency, 
morality and policy, been uniformly rejected. This rule excludes, 
not only all direct questions respecting access, but all questions 
which have a tendency to prove or disprove that fact, unless they are 
put with a view to some different point in the cause; and it applies to 
the depositions of the parents equally with their v:vé voce testimony.”’ 
—Tayl., § 868. See however 32 & 33 Vic. c. 68,5. 3, and zz re 
Rideout’s Trusts, L. R., 10 Eq, 415 22 ve Yearnood’s Trusts, L. R., § 
Ch. Div., 545+ 

Under the present Act it would seem a husband or wife might be 
questioned as to whether they had access at any time when the child 
could have been begotten : but such questions might, possibly, in some 
cases fall within the scope of Section 151. 

Where access is proved the presumption of legitimacy cannot 
be rebutted —The present section, however, reproduces the English 
law, so far as regards the rule, observed in English Courts, that where 
access is proved, the presumption of legitimacy cannot be rebutted by 
proof of adultery. ‘he law will not allow a balance of evidence as to 
who was most likely the father of the child. Banbury Peerage Case, 
1S. &S8., 153. 


113. A notification in the Gazette of India that 
Proofof cession ®0Y portion of British territory has 
of territory. been ceded to any Native State, Prince 


256 PRODUCTION AND EFFECT OF EVIDENCE.  [CH. VIN, 


or Ruler, shall be conclusive proof that a valid 
cession of such territory took place at the date men- 
tioned in such notification. 


Note. 

Cession of territory.—In Damodar Gordhan v. Ganesh Devrim, to 
Bom. H. C. R. 37, the High Court of Bombay held “that the 
power to cede territory was not one of the powers to which the Secre- 
tary of State succeeded under the Act transferring the Government of 
India to Her Majesty.” After pointing out that “the law expressly 
prohibiting the Legislative Council of India from making any law 
affecting the authority of Parliament is, in no way, varied or altered 
by the Indian Council’s Act,’’ 24 & 25 Vic, c. 67, the High Court 
continued—“ The value, therefore, of Section 113 of the Evidence Act 
depends on the constitutional question of prerogative. If the Crown 
alone has power to cede territory, then this provision of the law is 
valid and binding so long as it 1s not disallowed; but if, on the other 
hand, that power can only be exercised with the authority of Parlia- 
ment, it follows, as a matter of course, that the Legislative Council 
exceeded its power and that Section 113 was, and must continue to 
be, bad law.” Holding that the Indian Legislature cannot make 
and the Crown cannot sanction, a law having for its object the dis- 
memberment of the State in times of peace, as such a law must of 
necessity affect the authority of Parliament, and those unwritten laws 
and constitutions of the United Kingdom of Great Britain and Ireland, 
whereon depends the allegiance of persons to the Crown of the United 
Kingdom, the High Court decided that “ Section 113 of the Indian 
Evidence Act, though not disallowed, is not protected by Section 24, 
24 & 25 Vic. c. 67’’ and that its directions cannot be followed. 
On appeal to the Privy Council, (1 I. L. R., (Bom,) 367) the Judicial 
Committee (page 452) expressed “ grave doubts (to say no more) of 
the soundness of the general and abstract doctrine laid down by the 
High Court of Bombay’’ relating to the power of the British Crown 
to make any ceésion of territory, within the jurisdiction of any of the 
British Courts in India, in time of peace, toa foreign power, without 
the consent of Parliament. ‘Their Lordships decided the appeal on 
other grounds, but upon the subject of the effect of the Government 
Notification concurred with the Bombay High Court. ‘Their obser- 
vations were as follows: (page 461) “ Upon two subordinate points 
in this case their Lordships think it right to add that they agree with 
the view taken by the High Court of Bombay. Nothing in their 
judgment turns in this case upon the Indian Evidence Act of 1872, 
Section 113. The Governor-General in Council being precluded 
by the Act] 24 & 25 Vic. c. 67, Section 22, from legislating directly 
as to the sovereignty or dominion of the Crown over any part of its 
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territories in India, or as to the allegiance of British subjects, could 
not, by any Legislative Act, purporting to make a notification in a 
Government Gasette conclusive evidence of a cession of territory, 
exclude enquiry as to the nature and lawfulness of that cession.’’ 
The awkward fact remains that the Government of India has, on 
various occasions, made cessions of territory to Native States either in 
exchange for more conveniently situated territory or otherwise, and 
its right to da so has never been doubted. The action of Parliament 
will be necessary to place the matter on a strictly legal footing. 


114. The Court may presume the existence of 

Courtmay pre. 2@0y fact which it thinks likely to have 
sumeexistenceof happened, regard being had to the 
Contain Tacs: common course of natural events, 
human conduct, and public and private business in 
their relation to the facts of the particular case.) 


Illustrations. 

The Court may presume— 

(2) That a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing them 
to be stolen, unless he can account for his possession ;(2) 

(6) That an accomplice is unworthy of credit, unless he is corro- 
borated in material particulars :(8) 

(c) Thata bill of exchange, accepted or endorsed, was accepted 
or endorsed, for good consideration ;(4) 

(d) That a thing or state of things which has been shown to be in 
existence within a period shorter than that within which such things 
or state of things usually cease to exist, is still in existence ;(5) 

(e) That judicial and official acts have been regularly performed ; (6) 

(f) That the common course of business has been followed in 
particular cases ;(7) 

(g) That evidence which could be and is not produced would, if 
produced, be unfavorable to the person who withholds it ;(8) 

(hk) Thatifaman refuses to answer a question which he is not 
compelled to answer by law, the answer, if given, would be unfavor- 
able to him ;(9) 

(i) That when a document creating an obligation is in the hands 
of the obligor, the obligation has been discharged.(10) 

But the Court shall also have regard to such facts as the following, 
in considering whether such maxims do or do not apply to the parti- 
cular case before them :—~ 

As to Illustration (2)—A shop-keeper has in his till a marked rupee 
soon after it was stolen, and cannot account for its possession specifi- 
cally, but is continually receiving rupees in the course of his business : 


33 
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As to Illustration ()—A, a person of the highest character, is tried 
for causing a man’s death by an act of negligence in arranging 
certain machinery. B, a person of equally good character who 
also took part in the arrangement, described precisely what was done, 
and admits and explains the common carelessness of A and himself : 

Asto Illustration (4)—A crime is committed by several persons, A, 
B and C, three of the criminals, are captured on the spot and kept 
apart from each other. Each gives an account of the crime impli- 
cating D, and the accounts corroborate each other in such a manner 
as to render previous concert highly improbable: 

As to Illustration (c) A, the drawer of a bill of exchange, was a 
man of business. B, the acceptor, was a young and ignorant person, 
completely under A’s influence: 

As to Hlustration (d)—It is proved that a river ran ina certain 
course five years ago, but it is known that there have been floods since 
that time which might change its course: 

As to Illustration (e)—A judicial act, the regularity of which is in 
question, was performed under exceptional circumstances : 

As to Illustration (f)—The question is, whether a letter was re- 
ceived. It is shown to have been posted, but the usual course of the 
post was interrupted by disturbanees : 

As to Illustration (¢)—A man refuses to produce a document which 
would bear on a contract of small importance on which he is sued, 
but which might also injure the feelings and reputation of his family : 

As to IHustration (4)—A man refuses to answer a question which 
he is not compelled by law to answer, but the answer to it might 
cause loss to him in matters unconnected with the matter in relation 
to which it is asked : 

As to Illustration (¢)—A bond is in possession of the obligor, but 
the circumstances of the case are such that he may have stolen it. 


IN ote- 

Presumptions.—“ It was a favorite enterprise,”’ observed Sir James 
Stephen at the passing of the Act, “ on the part of the continental law- 
‘“‘yers to try to frame systems as to the effect of presumptions, which 
**would spare Judges the trouble of judging of facts for themselves by 
‘the light of their own experience and commonsense, A presumption 
‘* was an artificial rule as to the value and import of a particular proved 
“fact. These presumptions were almost infinite in number, and were 
“‘arranged in a variety of ways. There were rebuttable presumptions, 
**and presumptions which were irrebuttable; presumptiones juris, et 
‘de jure, presumptiones juris and preesumptiones facti. There was 
*‘also an infinite variety of rules for weighing evidence: So much in 
**the way of presumption and so much evidence was full proof: a 
‘* little less was half full, and so on. Scraps of this theory have found 
“their way into English Law, where they produce a very incongruous 
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“and unfortunate effect and give rise to a good deal of needless 
‘‘intricacy.”? The present section sweeps away all the technicalities 
which in English law beset the subject, and lays down a simple rule 
of reasonable inference. Except in the case of the presumptions 
specially provided in the previous sections, 79—90 and in Chapter 
VII it abolishes the presumption so far as it is “an artificial rule as 
to the value and import of a particular piece of evidence,’ and pro- 
vides that the Court must in each instance draw a reasonable inference 
from all the facts of the case. In illustration of the rule a number of 
the most familiar presumptions of the English law are given and it 
is shown in the first half of the Illustrations how the Court might be 
justified in following them, and in the second, how other circumstances 
might justify the Court in setting them aside. In each case the Judge 
must rely, not on any arbitrary rule, but on his own view of the pro- 
babilities of the case and he must shift the burthen of proof accord- 
ingly. He may either at once draw the inference, which the facts of 
the case, according to the ordinary course of human events, prima 
facte suggest, and so throw the burthen of proof on the party who 
denies that inference; or he may, with reference to some such con- 
sideration as those mentioned in the second half of the illustrations, 
refuse to draw the inference, and call for proof of it in the first 
instance from the person who asserts it. 

In order to have regard to “‘the common course of natural events, 
human conduct and public and private business,’’ the habits of the 
country, disposition and manners of the inhabitants, customs of trade, 
local usages, the general spirit and tendency of the existing law will 
have to be taken into account, and the probabilities in each case thus 
arrived at. 

It has frequently been pointed out that there are numerous so- 
called “‘ presumptions”? which are merely laws under another form: 
e.g., the presumption that every one knows the law Is only another 
way of enacting that no one shall be excused for ignorance of the law; 
the presumption that every one contemplates the natural effects of 
his own acts is tantamount to an enactment that the law does not 
care what a man may have contemplated, but will punish him for 
what he does. Frequently ‘presumptions’ may be seen turned into 
Statutory law; for instance, there are certain presumptions in Eng- 
lish law as to a testator’s intentions, where he has made two bequests 
to the same person; these are to a great extent, repeated in the 
Indian Succession Act, Section 88, without any reference to a pre- 
sumption. Inthe same way Laws of Limitation used to be treated 
as presumptions that a claim, not put forward for a certain period, 
has been satisfied : and title by prescription, which is generally de- 
scribed as resting on the presumption of an ancient grant, is provided 
for by a specific enactment in Act XV of 1877, Section 27. 
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Such statutory presumptions belong, accordingly, not to the Law 
of Evidence, but to the ordinary substantive law on the subjects with 
which they are connected. There is a certain presumption as to 
desertions, for instance, provided by the Native Articles of War, (V of 
1869, Section 114,) which is part of the Military law: certain presump- 
tions as to the relations of husband and wife provided by Section 21 of 
the Native Convert’s Marriage Dissolution Act, (XXI of 1866) which 
are a portion of the Law of Marriage: a presumption of pre-emption 
m all Punjab Village communities, Act IV of 1872, Section 11: 2 
presumption in favour of a tenant’s having a right of occupancy, Act 
XXVIII of 1868, Section 6; and a presumption that the breach of a 
contract to transfer immoveable property cannot be adequately re- 
lieved by compensation in money, and that the breach of a contract 
to transfer moveable property can be thus relieved. Specific Relief 
Act I of 1877, Section 12. These and other similar presumptions 
must be considered with reference not so much to the Law of Evi- 
dence as to the special law regulating the subject in each case. 

The same observation applies to those numerous presumptions 
which the course of judicial decision has gradually come to recognize 
as binding rules. *They belong strictly, not tothe Law of Evidence 
but to the substantive Law of the subject in question. Just as the 
statutory presumption as to the parentage of a child born in his 
parents wedlock is part of the law of marriage and legitimacy ; and 
the presumption that a man intends the natural consequences of his 
act is part of the law of crime : so the presumptions as to union, parti- 
tion so raised in the law of a Hindu family, are a part, of Hindu family 
Law, the experience of the Courts having established the character of 
a Hindu family to be such that from certain facts other facts concern- 
ing it, ought as a necessary consequence be inferred. 

Presumptions are thus co-extensive with the entire fleld of law, and 
any attempt togive a complete summary of them must necessarily be 
incomplete. The presumption must, in each case, be sought under 
the particular head of law to which it refers. A few of the more 
familiar presumptions are enumerated below, more with a view of 
Hlustrating the wide bearing of the rule under consideration and the 
way in which it should be applied, than of attempting the impossible 
task of giving an exhaustive account of all the inferences to which the 
Courts have given judicial} sanction. 

The whole property of an undivided Hindu family is presumed 
to be joint.—In India some of the most important presumptions are 
those raised in the case of the joint Hindu family. In such cases the 
presumption is that the whole property of the family is joint, and the 
onus lies upon a party claiming any part of such property, as his 
separate estate, to establish that fact. Gopeekrist Gosatn v., Gunga- 
persaud Gosain, 6 M.1.A., 53. 
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The presumption of law is, that the whole of the property of an un- 
divided Hindu family is in co-parcenary. The ozus lies on a member 
of such family to prove that it was separately acquired. Dhurm Das 
Pandey v. Mussumat Shama Soondr: Dtbiah, 3 M. 1. A., 229. 

This presumption, however, may be attenuated or altogether dee 
stroyed by the circumstances and history of the family. Where for 
instance the evidence shows that, though there is some ancestral pro- 
perty, some of the members have acquired separate funds and have 
dealt with those funds without reference to the other members of the 
family, the Judicial Committee held that such a state of things 
weakened or altogether rebutted the ordinary presumption, ‘‘and 
‘‘threw upon those who claim as joint property that of which they 
‘‘ have allowed their co-parcener, trading and incurring liabilities on 
‘his separate account, to appear as the sole owner, the obligation of 
‘‘ establishing their title by clear and cogent evidence.’? Bodh Singh 
Dudhuria v. Ganesh Chundra Sen, 12 B. L. R., 326. Where there 
has once been a partition, the presumption is that is extended to the 
whole of the family property: and the burthen of proof lies on the 
person who asserts that any particular portion of the property remain- 
ed undivided. 

The presumption is that, when a family is separate in residence 
and food, it is also separate in estate. Kesabram Mahapattar v. Nana- 
kishor Mahapattar, 3 B. L. R., (A. C. J.), 7. 

Presumption that a joint Hindu family retains that status. — 
Where an estate was originally ancestral, belonging to a joint and 
undivided Hindu family, the presumption of law that a family once 
joint retains that status can only be rebutted by evidence of partition, 
or acts of separation: and the onus proband: lies on the party who 
claims a share in such estate to prove that it is a divided family. 
Mussumat Cheetha v. Baboo Mtheen Lall, 11 M. 1. A., 369. 

Presumption that a debt incurred by the head of a joint Hindu 
family is a family debt.—A debt incurred by the head of a Hindu 
family residing together is, under ordinary circumstances, presumed 
to bea family debt: but where one of the members is a minor, the 
creditor, seeking to enforce his claim against family property, must 
show that the debt was incurred bond fide, and for the good of the 
family. Tandvardya Mudali v. Valli Ammal, 1 M. H.C. R., 398. 
“The question is not whether there was any legal necessity for the 
sale, but whether the sale was to satisfy a debt which, if contracted by 
the father and left unpaid by him, the son would, under the Hindu 
law, be under an obligation to discharge.’’ Per Markby, J., in Adur- 
mont Deyi v. Chowdhry Sib Narain Kur,3 1.L. R., (Calc.), 1, at 
page 5. 

Mere commensality raises no presumption that a purchase is 
made with joint funds —When, however, one member of a Hindu 
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joint family claims a share of property, purchased by another mem- 
ber, on the ground that it was purchased from joint funds, the 
Court held that, before it could be presumed from the fact of the 
members having lived in commensality that the property was pur- 
chased from joint funds, the plaintiff was bound to show that there 
were joint funds or other ancestral property from which such funds 
could be derived, Khelut Chunder Ghose v. Koonj Lall Dhur, to 
Suth. W.R., C. R., 333. Commensality alone is not enough to raise 
a presumption that property is joint; the existence of joint funds, out 
of which the property might have been purchased, must also be shown. 
See the cases collected by Mr. Norton in the case, Luximon Row 
Sadasew v. Mullar Row Bayee., 1 Norton, L.C., 191. The sole ques- 
tion is who paid the money? Dkurm Das Pandey v. Mussumat Shama 
Soondri Dibtah, 3 M. 1. A., 229. 

Presumptions as to necessity for sale of ancestral property.— 
In cases where there has been a sale of ancestral property, the 
question as to the burthen of proving the necessity of the sale has 
been much discussed. In the case Hunoomanpersaud Panday v. 
Mussumat Babooee Munraj Koonweree, 6 M. 1. A., 393, it was laid 
down that the purchaser does not in such cases take upon himself the 
entire risk of the existence of a case of necessity for alienation. The 
purchaser “is bound to enquire into the necessities for the loan, and 
to satisfy himself as well as he can, with whom heis dealing, that the 
manager is acting in the particular instance for the benefit of the 
estate. The question on whom the burthen of proof lies in such suits 
is, their Lordships observe, not one capable of a general and inflexible 
answer; the presumption proper to be made will vary with the cir- 
cumstances and must be regulated by, and be dependent upon them.”’ 

In Modhoo Dyal Singh v. Golbur Singh, 9 Suth. W. R., C. R. 511, 
the Judges laid down that, where a son, under the Mitakshara law, 
sets aside asale by his father on the ground that it was unnecessary 
and that he had never acquiesced, but the purchaser claims a refund 
of the purchase money on the ground that it went to the credit of the 
joint estate, or was applied to removing an incumbrance binding on 
the heir, the burthen of proving such application lies on the purchaser. 
‘“‘ It appears to me,”’ said Peacock, C. J., “that the ovws lies on the 
defendant (1.e., the purchaser) to show that the purchase money was 
so applied. I do not concur in the decision which has been referred 
to from 2 Wyman’s Reporter, p, 81, (Muddun Gopal Thakoor v. Ram 
Buksh Pandee and others) in which it is said that in the absence of 
evidence to the contrary it must be assumed that the price received 
by the father became a part of the assets of the joint family: if the 
father was not entitled to raise the money by sale of the estate, and 
the son is entitled to set aside that sale, the onus lies on the person, 
who contends that the son is bound to refund the purchase money 
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before he can recover the estate, to show that the son had the benefit 
of his share of that purchase money.” 

Authority*to’ adopt.— Where a testamentary document showed a 
distinct intention’‘on the part of the testator that he should be re- 
presented by his daughter’s line, should that line continue, but made 
no provision for his representation in case of the failure of the 
daughter’s line, it was held that the same reasons, which justify a 
presumption in favor of an authority to adopt in the absence of express 
permission, are powerful to exclude the presumption of a prohibition 
to adopt when, on a new and unforeseen occasion, the religious duty 
arises : and that, a contingency having arisen, for which the testator 
failed to provide, the widow’s power to adopt must be regulated by 
the ordinary legal presumption. Zhe Collector of Madura v. Mootoo 
Ramalinga Sathupathy, 12 M.1. A., 397. 

In Rajah Chundernath*Roy Bahadar vy. Koar Govindnath Roy and 
others, 7 M. J., 428, their Lordships in the Privy Council discussed 
several conflicting presumptions, which arose in the case, as to an 
authority to adopt, alleged to have been conferred on his wife and 
authority to manage conferred on his mother, by the Rajah. The 
Rajah was shown to have been on iil terms with his mother, which 
suggested the inference that he would not confer such a power on 
her: but against this was put the consideration that it was natural 
that a revulsion of feeling should come over him as death approached 
and that he should desire reconciliation. Then it was argued, why 
should he entrust the management to his mother, whose manage- 
ment had so displeased him in his lifetime: to this it was replied 
that what had displeased him was her interference and her desire to 
manage, and that this was quite consistent with his thinking her the 
best person to manage after his death. Then the inference of invali- 
dity arising from non-registration was shown not to be a strong one : 
next the Committee discussed an inference, grounded on the fact that 
the adoption did not take place till six or seven years after the Rajah’s 
death, This was explained by the fact the widow had a daughter, 
and that, if that daughter had married and had a son, that son might 
have performed the funeral rites: and though the widow might have 
neglected her duty in waiting so long, the stronger her duty to adopt, 
the less likely was it that the Rajah would leave her without the power 
to adopt. 

There is generally a presumption in favor of a childless Hindu 
empowering his widow to adopt. Nagalutchmee Ummal v. Gopoo 
Nadavaja Chetty, 6 M. 1. A., 309. 

Presumption that a Hindu family is governed by the law of its 
origin.— Where a Hindu family came from one part of India, attend- 
ed by priests of its own persuasion, and settled in another, the pre- 
sumption is that it would carry with it its own usages and school of 
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Hindu law: andthe onzs of proving an interruption or cessation of 
such a state of things would lie on the person asserting that such an 
interruption or cessation had taken place. 

Hindu families are governed ordinarily by the law of their origin 
and not by that of their domicile. In the case of a Mitakshara 
family residing in Bengal the presumption would be in favor of its 
being governed by Mitakshara law till the contrary was proved. 
Soorendronath Roy v. Mt. Heevamonee Burmoneah, 12 M.1. A., 81. 

Hindu wife.—There is no presumption of authority to pledge the 
husband’s credit in the case of a Hindu wife, living apart from her 
husband on account of his marriage to a second wife, or for any other 
insufficient reason. Vérasvdmi Chetti v. Appasvdmt Chetti, 1 M. H. 
C. R.; 375. 

As to the presumption of agency in the case of a Hindu wife, so 
as to make her contracts binding upon the husband, see 1 Norton, 
L. Cis 9. 

Re-grant of confiscated Impartible Raj.— Where an impartible 
Raj, which had descended for generations according to the rule of 
primogeniture, was confiscated for rebellion of the reigning Rajah, 
and twenty years afterwards granted to C, a younger member of the 
Rajah’s family, it was held that, though the Zemindary must be re- 
garded as the acquired property of C, yet that, in the absence of evi- 
dence of an intention to the contrary, the intention of Government 
must be taken to have been to restore the estate as it existed before 
confiscation, and that the grant to C was not the creation of a new 
tenure, but simply a change of tenant by ws major. Baboo Beer Per- 
tab Sahee v. Maharajah Rajender Pertab Sahee, 12 M.1.A., 1.° 

Purdah Ladies,—The plaintiff sought to make two purdah ladies 
liable on a document which he alleged had been executed by a third 
person as their agent. It was held by the Privy Council (reversing 
the decision of the High Court), that strict proof of the agency must 
be given. Mussumat Aseesoonnissa v. Baqur Khan, io B. L. R,, 
(P. C.,) 205. But see § 111. 

Mahummadan dower is presumed to be prompt.—In the absence 
of express contract, Mahummadan dower is presumed to be prompt, 
demandable at any time, not merely deferred, ¢.e., demandable on 
divorce. TJadtya v. Hasanebiyart, 6 M.H.C.R,, 9. 

Child’s Religion presumed to be that of its father.—The pre- 
sumption as to a child’s religion was thus stated by the Privy Coun- 
cil in Skinner v. Orde, 14 M.1. A., 309; L.R, 4 P.C., 60; 7 M. J., 

150. ‘From the very necessity of the case a child in India, under 
ordinary circumstances, must be presumed to have his father’s reli- 
gion and his corresponding civil and social status.” Accordingly 
the Committee confirmed the order removing the child fram the 
custody of her mother, who had turned Mahummadan and gone 
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through the ceremony of marriage with a married Christian who had 
turned Mahummadan in order to practise polygamy, and ordered 
her to be entrusted toa guardian to be brought up in her father’s 
religion, though she professed herself a Mahummadan. 

Purchase of real estate by a father in the name of’ his son is 
presumed to be benami—In Mussumat Cheetha v. Baboo Miheen 
Lall, 11 M.1I.A., 369, it was held that when a purchase of real estate 
is made by a Hindu in the name of one of his sons, the presumption 
of Hindu law is in favor of its being a bexamz purchase, and the bur- 
then of proof lies on the party, in whose name it was purchased, to 
show that he was solely entitled to the legal and beneficial interest in 
it. The same rule applies in Mahomedan cases. Rungu Mal v. 
Bunsidhur, 5 Dec., N. W. P., p. 147; Nemansa Feraushv. Mussamut 
Ultaf, 1 Sel. Rep, 131; Afussamut Beebee Nyamut v. Fusl Hossein, 
S. D. A., 1859, p. 138. The fact of the person, in whose name the 
estate was purchased, being the real purchaser’s son, does not alter 
the presumption, as the English presumption of advancement will not 
apply in such a case, though the instrument is in an English form. 

Where bond fide creditors of the ostensible owner of property are 
claimants on that property, the Court will require strict proof on the 
part of any one seeking to have it declared that he held it only 
benami. Nawab Asimut Ali Khan v. Hurdwaree Mull, 13 M.A, 
395: 
Where a son purchases property, which his father had mortgaged 
and the mortgagee had foreclosed, this does not by itself raise such 
a presumption of benami as the Court can act on, the other circum- 
stances of the case going to show that the purchase was a bond fide 
one on the part of the son. Faes Bax Chowdhry v. Fakiruddin Maho- 
med Ahasan Chowdhry, 9 B. L. R., 456; S.C., 14 M. 1. A., 234. 

“It is, however, perfectly clear that in so far as the practice of 
holding lands and buying lands in the name of another exists, that 
practice exists in Jzdia as much among Mahummadans as among 
Hindoos, and the judgment in Gopfeekrist Gosain v. Gungapersaud 
Gosain, 6 M. 1. A., 53, and the cases therein referred to are, at all 
events, authority for the propositions that the criterion of these 
cases in Jndta is to consider from what source the purchase money 
comes; that the presumption is that purchase made with the money 
of A, in the name of B, is for the benefit of A; and that, from the 
purchase by a father, whether Mahummadan or Hindu, in the name 
of his son, you are not at liberty to draw the presumption, which the 
English law would draw, of an advancement in favor of that son. 
Again, the mere fact that this property was purchased, not in the 
sole name of the son, but in the name of the wife as well as of the 
son, affords a strong argument in favor of the hypothesjs that it 
was a Benami purchase, for there was no such community of 
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interest between the wife and the soy as would render it probable 
that they had been made joint owners of the property; and the 
reason for putting two names, rather than one, into a trust applies 
almost as strongly in Jndia as it would inthis country.” Moulvte 
Sayyud Ushur Alt v. Mussumat Bebee Ultaf Fatima, 13 M. I. A., 232, 
at page 246. 

Presumption of advancement under English Law.—As to the 
présumption of advancement arising under English law in the case of 
a purchase by a father in a son’s name, the Court said, in Stock v. 
McAvoy, L. R., 15 Eq., 555, that the strong presumption is that the 
son is not a trustee, and that this can only be displaced by evidence : 
any act of taking possession by the father is sufficient to displace it: 
in this case, for instance, the father called on the tenant, and gave her 
notice to quit, but afterwards allowed her toremain ; this fact, coupled 
with receipt of the rents during his life by the father, was held suffi- 
cient to show that the son was a mere trustee for the father. It has 
been held that, in India, when a father purchases in the name of a 
son, the presumption is that the purchase was benami, and the 
burthen of proof lies on the son, if he asserts that he is entitled to the 
property. Gopt Kristo Gosain vy. Gunga Persad Gosain, 6 M. I. 
A. 53. 

Marriage and Legitimacy.—The presumption as to marriage and 
legitimacy was discussed by the Judicial Committee in Ramamans 
Ammal vy. Kalanthait Natchear, 14 M. 1.A., 346. In that case a 
ceremony of marriage had been gone through between a Sudra 
Zamindar and the 1st plaintiff, who alleged herself to be of the Vellala 
caste, but whom the defendants alleged to be a dancing girl: the 
Privy Council inferred that she was mot a dancing girl, as, in that 
case, the ceremony would have been not only invalid but, from a 
Hindu point of view, profane; their Lordships also relied on the 
treatment which the second plaintiff, the son of the first plaintiff, had 
received at the hands of the Zamindar. It being shown that he was 
treated by the Zamindar as legitimate, the burthen of showing that he 
was not legitimate was thrown upon the defendants. 

According to Mahummadan law while a marriage lasts, a child of 
the woman is taken to be the husband’s: an ante-nuptial child is 
illegitimate, but may become legitimatized by force of an acknowledg- 
ment, express or implied, directly proved or presumed. The ques- 
tion for the Court in such a case is whether the treatment of the child 
furnishes evidence of acknowledgment. A Court would not be justi- 
fied, though dealing with this subject of legitimacy, in making any 
presumptions of fact which a rational view of the principles of evi- 
dence would exclude. The presumption in favor of marriage and 
legitimacy must rest on sufficient grounds, and cannot be permitted 
to over-ride over-balancing proofs, whether direct or presumptive. 
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In Khajah Hidayut Oollah v. Rai Fan Khanum, 3M.1.A., 295; 
there was, their Lordships held, ‘‘a consecutive course of treatment, 
both of the mother and of the child, for a period of between seven and 
eight years, under circumstances, in which it appears to their Lord- 
ships to be next to impossible that such a mode of treatment would 
have been continued, except from the presumption of cohabitation, 
and of the son being the issue of the loins of Fyz Ali Khan :’’—this 
their Lordships held tantamount to an acknowledgment that such was 
the case. 

In Ashrufood Dowlah Ahmed Hosain Khan Bahadoor v. Hyder Hos- 
sein Khan, 11 M.1.A., 94, the same question arose, coupled with the 
additional circumstance that the alleged father, after treating the 
child for some years as his legitimate son, had afterwards turned him 
out and executed a deed of renunciation whereby he declared that he 
was not his son. On the whole their Lordships decided that the 
child’s legitimacy was not proved, ‘“‘ The case, then,’”’ said their 
Lordships, (page 116), ‘‘ must be determined on the principles of evi- 
dence which are applicable to presumptive proof, every reasonable 
legal presumption being made in favor of legitimacy. The force of 
presumptions of fact as evidence will vary with varying circumstances, 
and cannot well be fixed by decision. The Courts have properly pre- 
sumed, in many cases, both marriage and acknowledgment ; for to 
presume acknowledgment and to consider treatment as tantamount to 
it, is virtually the same thing. The loss or destruction of evidence by 
time or design is as likely to take place with respect to acknowledg- 
ment as with respect to any other subject ; and whilst matters of the 
highest import are capable of being inferred and are inferred from 
circumstances, it would be a merely arbitrary limitation of Jegitimate 
inference to exempt this one subject from its operation.’”? In Maho- 
med Bauker Hoossain Khan v. Shurfoon Bissa Begum,8 M.1, A., 159, 
their Lordships observed : “In arriving at this conclusion, they wish 
to be distinctly understood as not denying or questioning the position 
that, according to the Mahummadan law, the law which regulates 
the rights of the parties before us, the legitimacy or legitimation of 
a child of Mahummadan parents may properly be presumed or 
inferred from circumstances without proof, or at least without any 
direct proof either of a marriage between the parents, or of any 
formal act of legitimation. Here there is, to their Lordships’ judg- 
ment, an absence of circumstances sufficient to found or justify such 
a presumption or such an inference.”’ 

Mere continual cohabitation, therefore, does not suffice to raise a 
presumption of marriage so as to legitimize the offspring: the fact 
of a marriage taking place excludes any presumption which the 
facts might raise of a previous marriage having taken place. 

A Mahummadan cohabited for many years with a Mahummadan 
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woman who had been a prostitute and who lived in his house. At 
his death she claimed to be his wife, and called witnesses to prove an 
actual marriage, but failed to establish this fact. It was held that 
the Court of last resort could not presume, in such circumstances, 
that a woman, once a concubine, had, merely by lapse of time and 
propriety of conduct, become a wife, and that the ordinary legal pre- 
sumption was that there had beenno marriage. Mussumat Fariut- 
oll-Butool v. Mussumat Hoseinee Begum, 11 M. 1. A., 194. 
Presumption from long acquiescence in a Will.—As to the pre- 
sumptions arising in the case of an adoption under a Will where the 
adoption had been acquiesced in for a long series of years, their 
Lordships in the Privy Council, in Rayendro Nath Holdar v. Fogendro 
Nath Banerjee, 14 M.1. A., 67, made the following remarks (page 76) : 
‘We, therefore, find that for a period of twenty-seven years this Will 
was, with the exceptions I have mentioned, acted upon and recognized 
by the whole of the family of Kalli Prosad Holdar, and that the legal 
status of the appellant was acquired under it with the knowledge of all 
the members of the family. If the document had been a fabrication, and 
if there were persons who might have intervened and have contested 
the Will, the presumptive heir, who was in existence before his title 
was defeated by the birth of the present contesting respondent, might 
have come forward in one way or another and contested the Will. 
Therefore, there arises, from all these circumstances, a very strong 
presumption, which their Lordships do not feel themselves at liberty 
to disregard, in favor of the Will. No doubt these circumstances, 
as the law stands, are not conclusive against the first respondent. 
He has the right to call upon the appellant, the defendant in the suit, 
to prove his title; but their Lordships cannot but feel that while he 
has this extreme right, every allowance that can be fairly made for 
the loss of evidence during this long period, by death or otherwise— 
every allowance which can account for any imperfection in the 
evidence—ought to be made; and, on the other hand, that in testing 
the credibility of the evidence which is actually given, great weight 
should be given to all those inferences and presumptions which arise 
from the conduct of the family with respect to the Will and to the acts 
done by them under the Will. The case seems to their Lordships to 
be analogous to one in which the legitimacy of a person in possession is 
questioned, a very considerable time after his possession has been ac- 
quired, by a party who hasa strict legal right to question his legitimacy. 
In such a case, the defendant, in order to defend his status, should be 
allowed to invoke against the claimant every presumption which 
reasonably arises from the long recognition of his legitimacy by 
members of the family or other persons. The case of a Hindu 
claiming by adoption is perhaps as strong as any case of the kind 
that can be put; because when, under a document which is supposed 
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and admitted by the whole family to be genuine, he is adopted, he 
loses the rights—he may lose them altogether—which he would have 
in his own family, and it would be most unjust after a long lapse of 
time to deprive him of the status, which he has acquired in the family 
into which he has been introduced, except upon the strongest proof of 
the alleged defect in his title.”’ 

Testator’s approval of his Will.—The fact that a Will was duly 
read over to a capable testator, or otherwise brought to his notice, on 
the occasion of its execution, coupled with his execution of it, is, in the 
absence of fraud, conclusive proof of his approval, as well as of his 
knowledge of the contents. Guardhouse v. Blackburn, L. R., 1 P. & 
D., tog, at page 116. 

Alterations in document.—The following summary of the presump- 
tions of English Law as toalterations is given by Sir J. Stephen, Art. 89. 

1. “Alterations and interlineations appearing on the face of a 
deed are, in the absence of all evidence relating to them, presumed to 
have been made before the deed was completed.” 

2. ‘Alterations and interlineations, appearing on the face ofa 
Will, are in the absence of all evidence relating to them, presumed to 
have been made after the execution of the Will.” 

3. “There is no presumption as to the time when alterations and 
interlineations appearing on the face of writings not under seal were 
made, except that it is presumed that they were so made that the 
making would not constitute an offence.” 

As ta the presumption in case of an unattested alteration in a Will, 
see Cooper v. Bockett, 4 Moo. P.C., 419. As to alterations, the general 
presumption is that, when alterations are in pencil, they are deliberative, 
when in ink, that they arereal and conclusive. Welliams’ Exrs., p. 96. 

Where a Will is executed in several separate sheets and the last 
only is attested, the presumption is that all the sheets were in the room 
at the time of attestation. Ibid., 84—85. Where in a Will 15 sheets 
followed each other numbered consecutively, and the 14th had been 
removed, and the 17th substituted, the Court presumed that this was 
so at the time of execution. Rees v. Rees, L. R, 3 P. & D., 84. So 
the destruction or mutilation of a Will raises a presumption of the 
revocation of a codicil; but this may be rebutted by showing that the 
testator intended the codicil to operate notwithstanding the revocation 
of the Will, Walliams’ Exrs., 135. So the destruction of one of two 
duplicate Wills is presumed to be a_ revocation of both. A Will 
found mutilated in a testator’s custody is presumed to have been 
mutilated by himself; and if a testator has a Will in his custody and 
it cannot be found after his death, the presumption is that he de- 
stroyed it himself. Ibid., 137. 

Legatee’s knowledge of his right to elect.—Section 174 of the 
Indiar. Succession Act raises a presumption in favor of a legatee’s 
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knowledge of his right to elect or of his waiver of enquiry, if he has 
for two years enjoyed the benefits provided by the Will without doing 
any act to express dissent. 

Actions for negligence.—In actions or prosecutions for negligence, 
the mere fact of injury having been occasioned is not enough to throw 
the burthen of disproving negligence on the defendants: as, e.g., 
if a person sues for injuries inflicted by a carriage in the streets, 
he must show that the’ accident arose from the defendant’s negligent 
driving. An accident, however, may occur under circumstances which 
throw the burthen of disproving negligence on the defendant in the first 
instance: as e.g., where a barrel was let fall from a window on the plain- 
tiff as he was walking in the streets. Byrne v. Boadle, 33 L. J., Ex., 13. 

Collisions at Sea.—< The Court of Admiralty recognizes certain 
presumptions, which ought to be borne in mind, as they have the effect 
of technically shifting the burthen of proof. Thus, in cases of collision, 
if one of the vessels be shown to have been at anchor, that fact so far 
raises a presumption in her favor, as to impose on the other vessel the 
necessity of making out her defence. So, if a ship be proved to have 
been in stays at the time of the collision, she is presumed to have been 
unable to avoid it; and the burthen of proof rests on the opposite side 
to establish, either that the vessel was improperly put in stays, or that 
the damage was occasioned by stress of weather or by other unavoid- 
able accident. Again, if a salvor’s vessel has been injured or lost 
while engaged in the salvage service, the Court of Admiralty presumes, 
prima, facie, that such injury or loss was caused by the necessities of 
the service, and not by the salvor’s default.’’—TZayl, § 162 A. 

Sanity.—Sanity is presumed, but insanity once proved, the burthen 
lies on the assertor of a lucid interval to prove it. 

Forests in the Punjab.—There is a presumption in the Punjab that, 
in Regular Settlements made before Ist June 1872, all forests, un- 
claimed, unoccupied, deserted or waste lands, quarries, spontaneous 
produce and other accessory interests in land (whether included within 
the boundaries of an estate or not) belong to Government, unless 
provision is expressly made to the contrary. See Act XXXIII of 
1871, Sec. 28. The section further points out how this presumption 
may be defeated. 

Vendor’s intention to preserve his jus disponendi by making 
bill of lading deliverable to his order.—The fact of a vendor, when 
consigning goods, making a bill of lading deliverable to the order of 
himself, is prim& facie evidence of his intention to preserve his jus 
disponend: and to prevent the ownership passing to the purchaser. 
This presumption, however, may be rebutted by showing that the 
vendor, in making the bill of lading payable to his order, did so as 
agent for the purchaser, and did not intend to retain control of the 
property. Benyz., 289. 
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Bill of exchange infected with fraud or illegality.— Where it is 
shown in cases of suits on bill of exchange by defendant’s evidence 
that a bill was originally infected with fraud or illegality, then the 
title of the original holder and that of every other holder which reposes 
on his title being destroyed, the burthen lies on the plaintiff to show 
that he or some person under whom he claims, gave value for the bill. 
But when the question is whether the plaintiff, the transferee had nottce 
of the original illegality or fraud, and the plaintiff has shown that he 
gave value, then, if the defendant wants to impeach plaintiff's title by 
alleging notice of fraud or illegality, it is for defendant to prove it. 
Byles on Bills, (11th ed.) 121. 

Stamp.— Where a document is required by law to be stamped at 
the time when it is recetved by the holder, and the document is pro- 
duced in Court duly stamped, the presumption is that it was duly 
stamped when received, and the ovus is on the other party to show 
that it was not. Bradlaugh v. DeRin, 37 L. J., C. P., 146. But when 
once satisfactory evidence has been given that at a particular time the 
instrument was unstamped, there is an end of any presumption of law 
in favour of its having been stamped, the onus of proof is shifted, and 
the party who relies on the instrument must prove it to have been duly 
stamped. Zhe Marine Investment Company v. Haviside, L. R., 5 H. 
L , 624. 

Presumption of lost Grant.—Sir James Stephen mentions, Art. 
100, the rule of English Law that, where a person has for a long period 
of time exercised a proprietory right, which might have had a legal 
origin by grant or license from the crown or a private person, and the 
exercise of which would naturally have been prevented, if it had not had 
a legal origin, there is a presumption that such right had a legal origin 
and that it was created by a proper instrument which has been lost. 

(2) Presumption in case of recent possession of stolen articles. 
—‘ The question,’ says Mr. Taylor, Section 122, “as to what 
amounts to recent possession varies according as the stolen article is 
or is not calculated to pass readily from hand to hand.” Thus, where 
the only evidence against a prisoner was that certain tools were traced 
to his possession three months after their loss, the Jury has been 
directed to acquit: in the same way possession of a horse six months 
after its loss, has been held not to justify a conviction for theft. Of 
course, the presumption is very much weakened when actual posses- 
sion is not proved, but stolen property is merely found in an accused 
person’s house, as others may have placed it there. A similar 
presumption is raised by recent possession in the case of other offences : 
¢.2., in a case of arson, the fact of property, which was in the house 
at the time it was burnt, being soon afterwards found in the prisoner’s 
house, was held to raise a presumption that he was present and con- 
cerned in the offence. —Tayl., § 123. 
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The second part of the I}ustration, ‘as to Ilustration (a)’ gives an 
instance of circumstances under which recent possession raises no 
presumption of guilt. 

(3) Presumption as to untrustworthiness of accomplice.—Sec- 
tion 133, fost, provides that an accomplice shall be a competent wit- 
ness, and that a conviction shall not be illegal merely because it is 
grounded on the uncorroborated evidence of an accomplice. The 
second part of the Illustration, as to (6), gives a case in which the 
Court might with propriety disregard the ordinary presumption of 
untrustworthiness raised in such cases. 

(4) Presumption as to consideration of Promissory Notes and 
Bills of Exchange —This presumption has now been specially provid- 
ed by the Bill of Exchange Act, 1881 The English law raises this 
presumption in the case of Promissory Notes and Bills of Exchange, 
“partly because it is important to preserve their negotiability intact, 
and partly because the existence of a valid consideration may reason- 
ably be inferred from the solemnity of the instruments themselves and 
the deliberate mode in which they are executed.’’—7ayl., § 127. 

In the second part of the Illustration, the presumption that a Bill of 
Exchange was drawn for good consideration is rebutted by the fact 
that the relation of the parties is suggestive of unfair advantage, 
The effect of such relations was described in the case of Earl of 
Aylesford v. Morris, L. R., 8 Ch., 484, in which the Lord Chancellor 
observed on the presumption arising “from the circumstances and 
conditions of the parties contracting—weakness on one side, extor- 
tion or advantage taken of that weakness on the other—a presump- 
tion of fraud. Fraud does not here mean deceit or circumvention ; 
it means an unconscientious use of the power arising out of these 
circumstances and conditions; and when the relative position of the 
parties is such as prima face to raise this presumption, the transac- 
tion cannot stand, unless the person claiming the benefit of it is able 
to repel the presumption by contrary evidence, proving it to have 
been in point of fact fair, just, and reasonable.’’—See also Section 111. 

(5) Presumption as to continued existence of a thing or state 
of things.—The application of this presumption is expressty provided 
for, in certain cases, under Section 109. 

(6) Presumption as to the regular performance of judicial and 
official acts.—Some of these presumptions have been expressly pro- 
vided for, as to documents, in Chapter V, Sections 79—90. The fol- 
lowing instances are mentioned by Mr. Broom; (Legal Maxims, 4th 
ed., p. 908) “that a man, acting in a public capacity, was properly 
appointed and is authorized to do so: that Judges and Jurors do 
nothing causelessly or maliciously: that facts, without which a ver- 
dict could not have been found, were proved at the trial: that the 
decision of a Court of competent jurisdiction was right.” In England 
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the presumption does not apply, says Mr. Taylor, “so as in any 
event to give jurisdiction to inferior Courts or to Magistrates or others 
acting judicially under a special statutory power; but in all such 
cases, every circumstance required by the Statute to give jurisdiction 
must appear on the face of the proceedings, either by direct averment 
or by reasonable intendment.’’—TZay/., § 126. No such provision be- 
ing retained in the present Act, it is apprehended that a Judge would 
be at liberty, under this section, to presume jurisdiction in any case 
in which the circumstances did not raise a presumption to the contrary. 

(7) Presumption that the common course of business has been 
follewed.—‘‘ Thus, the receipt of rent after the expiration of an old 
lease raises a legal presumption of a new tenancy from year to year.”’ 
Servants, where nothing to the contrary appears, will be presumed to 
have been hired on the terms locally usual ; Telegrams are presumed 
to be correctly transmitted, Section 88: letters are presumed to have 
been posted according to the Postmark; and a letter duly posted 
will be presumed to have reached its destination : 

As to the presumption in the case of letters shown to have been enter- 
ed in due course in a letter receipt or despatch book, see Section 16 and 
note to Illustration (b). The question of the weight to be attached to 
the fact that a letter was pusted as evidence of its having been received 
was recently discussed in Wall’s Case, In re The Imperial Land Com- 
pany of Marseilles, L. R., 15 Eq., 18; it was proved that the letter was 
despatched and that other letters similarly sent arrived duly, and the 
Court held that the unsupported statement of the addressee, denying 
its receipt, was not sufficient to get rid of the strong presumption that 
the letter had arrived at its destination. There was some evidence of 
unbusiness-like conduct dn the part of the addressee and also of his 
having been in a confused state of mind, and the Court, accordingly, 
though not disputing his respectability, found that the letter had been 
received. 

(8) Producible evidence not produced presumed to be un favor- 
able to person withholding —So, in the case of'a trustee or agent 
or other person liable to account, destroying accounts, or failing to 
keep proper accounts, the strongest presumption, which the nature of 
the case admitted of, would be made against him. So, also, where 
the person in command of a ship, affecting to be neutral, destroys 
her papers, there is presumption against her neutrality; in the same 
way on the principle that omnia presumuntur contra spoliatorem 
where the finder of a lost jewel refuses to produce it, the presumption 
raised against him is that itis of the highest value of its kind; his 
conduct is attributed to the knowledge that the truth would operate 
against him.—Zayl., § 101. 

Witness not appearing.—A strong inference is often to be drawn 
against a party who does not come fotward as a witness, ¢eg., in 
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Rughoobur Dutt Chowdhry v. Futteh Narain Chowdhry, 7 M.J., 3455 
the plaintiffs proved the execution of a bond by their own evidence 
and that of five attesting witnesses. Against this the defendants set 
up a counter-case of forgery, supporting it by hearsay and untrust- 
worthy evidence, but not directly contradicting the plaintiff, and not 
venturing themselves into the witness-box, to deny the signature. The 
Original Court found for plaintiff, but the High Court reversed the 
decision: the decision of the High Court was reversed by the Judicial 
Committee. 

(9) Presumption in case of refusal to answer questions.—As 
to the inference to be drawn from a witness’ refusal to answer ques- 
tions as to character, see Section 148. See also Criminal Procedure 
Code, Section 348 as to inference from an accused person’s refusah to 
answer. 

(10) Presumption of discharge of obligation where document 
is with obligor.—This presumption was previously sanctioned by the 
Courts of this country. “A bill having got back into the acceptor’s 
hands is presumed to have been paid :—it is sufficient evidence of 
payment for the acceptor to produce the bill.’’ Shearman v. Fleming, 
5 B. L. R., 61g. 


CHAPTER Viti. 


ESTOPPEL. 


115. When one person has, by his declaration, 
act or omission, intentionally caused 
or permitted another person to believe 
a thing to be true and to act upon such belief, 
neither he nor his representative shall be allowed in 
any suit or proceeding between himself and such 
person or his representative to deny the truth of 
that thing. 


Estoppel. 


illustration. 
A intentionally and falsely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 
The land afterwards becomes the property of A, and A seeks to set 
aside the sale on the ground that, at the time of the sale, he had no 
title. He must not be allowed to prove his want of title. 


Note. 
*‘Estoppel’’ it has been said, “is a branch of law once tortured 
into a variety of absurd refinements,”’ and the subject is still, under 
the English system, somewhat beset with technicality. Estoppel is 
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said to arise when “one man is concluded and forbidden in law to 
speak against his own act or deed, though it be to say the truth ;” 
Termes de la Ley. tit, Estoppel, and it differs from conclusive proo 

in that, when a thing is conclusively proved, it is so against all the 
world, whereas estoppel operates only as a personal disability disab-| 
ling a particular individual from asserting or denying certain facts. ' 
See Wood v. Dwarris, 11 Exch., 493. A man, it was said by Lord 
Kenyon, shall not be permitted “ to blow hot and cold”? with reference 
to the same transaction or insist at different times on the truth of 
each of two conflicting allegations according to the promptings of his 
private interest. According to the English law-books there are three 
kinds of estoppel, (1), by matter of record; (2), by deed; (3), by 
matter 22 pats. The most important instance of the first of these 
classes is where a man is bound by a judgment of the Courts, for 
which provision is made in Section 40 of the present Act. Estoppel 
by deed is grounded on the principle that “ a deed is the most solemn 
and authentic act that a man can possibly perform with relation to the 
disposal of his property ; and, therefore, a man shall always be estop- 
ped by his own deed, or not permitted to aver or prove anything in con- 
tradiction to what he has once so solemnly and deliberately avowed.”’ 
2 Black Comm., 295. A mere general recital, however, has not the 
effect of creating an estoppel, but the rule is held to preclude a party 
to a deed, who appears by it to have agreed toa certain state of facts 
as the basis on which he contracts, though but by way of recital, 
from averring the contrary. Young v. Raincock, 7 C. B., 310. 
Estoppel by matter iz pats arose when some act of a party was 
deemed to preclude him from afterwards setting up a contrary state 
of facts. 

Under the present Act these distinctions are not preserved, and 
the only estoppel known tothe law of this country is that provided 
by this and the two following sections. The present section re- 
enacts the law with regard to estoppels 2” pazs as laid down in 
Pickard v. Sears, 6 A. & E., 469, and further explained in Freeman 
v. Cooke, 6 Beng., 174. The general rules, of which this section 
is the embodiment, were categorically laid down in Carry v. London, 
& N. W. Company, L. BR. 10, 10 C. P. 316. The general principle 
underlying all the cases is that a man shall not be allowed, as 
between himself and another person, to repudiate his own representa- 
tions, oral or by way of conduct, active or passive, on which that 
other person has been induced or allowed to act. The rule is of very 
general application. ‘It is a principle of natural equity,”’ it was 
observed by the Judicial Committee, ‘‘which must be universally 
** applicable, that where one man allows another to hold himself out 
‘fas the owner of an estate, and a third person purchases it for 
*‘ value from the apparent owner in the belief that he is the real 
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‘“‘ owner, the man who so allows the other to hold himself out shalt 
** not be permitted to recover upon his next title, unless he can over- 
“throw that of the purchaser by showing either that he had direct 
*‘ notice or something which amounts to constructive notice of the 
“ real title, or that there existed circumstances which ought to have 
“put him upon an inquiry that, if prosecuted, would have led to a 
“ discovery of it.’ Ram Cumar Kundav. Fohn and MariacMcQueen, 
11 B. L. R., 53. Upon the same principle where members of a joint 
Hindu family, being aware of a transaction with the joint property 
by the manager or one of their body, acting ostensibly as owner, he 
by, they cannot afterwards repudiate it. Norton’s L. C., 202. 

So a Hindu heir may by defending a pro formd suit fer possession 
brought against his mother by the purchaser of family property, 
estop himself from subsequently suing to set aside the sale as having 
been much without necessity. Kebal Kristo Das v. Ram Kumar 
Saha,g W. R. C. R., 571. 

So, again, where beneficial owners permit a bexamidar to deal with 
the property as his own and borrow money on it, they cannot recover 
from the lender who has acted in good faith and obtained a decree 
m satisfaction of which the land is sold. Nundum Lal v. Taylor, 1 
Suth. W. R. (Civil Rulings), 37. 

In the same way in Munno Lali v. Lalla Choonee Lal, VL. R,, I. 
A., 144, a mortgagee, who, when asked by an intending purchaser of 
the mortgaged property whether it was encumbered, said that he 
had no lien on it, was held by the Judicial Committee to be pre- 
cluded from advancing his claim. 

So, a man, allowing goods to be supplied to a woman as his wife, 
cannot afterwards set up that she is not; and a woman, giving her- 
self oul as married toa man, and thus obtaining goods on credit, 
could not, on his bankruptcy, deny the marriage and claim the goods 
as her own. According to English law a woman, to whom goods 
have been supplied on the strength of her representations that she 
was asingle woman, may get rid of her liability by showing that at 
the time of the contract she was married; because, it is said, her 
misrepresentation does not affect her incapacity to contract. This 
exception is not preserved under the present law, and apparently, 
whenever a woman can be sued, she will be estopped under this sec- 
tion from denying any representation by which she has succeeded in 
obtaining credit. 

On the same grounds persons who misrepresent their authority to 
act, and induce other people to act on their musrepresentation, must 
make good their misrepresentation. Thus, in Collen vy. Wright, 8 E. 
& B., 647, W, professing to act as agent for G, made an agreement 
for the lease of a farm belonging to G, and signed it “ W, agent to 
G, lessor.” On these facts it was held that there was a contract on 
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the part of W, that he had authority, on which his representatives 
were liable. 

The same principle would apply in cases in which the belief was 
caused or allowed by a man’s agent, acting within the scope of his 
duties ; and this, although the principal was no party to the misre- 
presentation or concealment, or even was himself deceived, 

Nor, is it necessary, in order to create an estoppel under this sec- 
tion, that the person causing or permitting the belief of the other 
person, should himself have been aware of its untruth ; he may have 
been acting unwittingly and in the most perfect good faith: if the 
belief has been intentionally caused and has been acted upon, the 
estoppel will come into force. ‘Forden v. Money, 5 H. L. C., 185. In 
considering whether a person has, by his ‘ omission,’ intentionally 
caused or permitted a belief, it will be necessary to consider what, 
under the circumstances, was his duty as to disclosing the facts of 
thecase. A man is not bound to go about telling everything to 
everybody, but he zs bound to take reasonable precautions that his 
language and behaviour may not mislead those with whom he has to 
do. ‘“If,’? said Parke, B., ‘‘ whatever a man’s real intention may be, 
he so conducts himself that a reasonable man would take the repre- 
sentation to be true, and believe that it was meant that he should 
act upon it, and did act upon it as true, the party making the repre- 
sentation would be equally precluded from contesting its truth; and 
conduct, by negligence or omission, where there is a duty cast upon 
a person, by usage of trade or otherwise, to disclose the truth, may 
often have the same effect. As, for instance, a retiring partner 
omitting to inform his customers of the fact, in the usual mode, that 
the continuing partners were no longer authorized to act as his 
agents, is bound by all contracts made by them with third persons, 
on the faith of their being so authorized.” Freeman v. Cooke, 2 Ex., 
654, at page 063. 

Three things are, therefore, necessary in order to bring a proceed- 
ing within the scope of this section : (1), there must have been con- 
duct which amounts to an intentional causing or permitting belief in 
another; (2), there must have been belief on the part of that other, 
and, (3), there must have been action arising out of that belief. 

The House of Lords has ruled that the principle on which this 
section is grounded, does not apply to cases in which the represen- 
tation is not a representation of fact, but a statement of something 
which the party intends to do or not todo. Inacase in which an 
attempt was made to prevent a lady from enforcing a bond, which 
she had frequently avowed her intention of not enforcing, Lord 
Brougham pointed out the distinction between a statement of a then 
existing intention, which is liable to the possibility of change hereafter, 
and a promise, the essence of which is to preclude future change. 
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In the case under notice His Lordship considered that the lady’s 
language and conduct did not amount to a promise not to change her 
then existing intention. ‘She simply stated what was her intention. 
She did not misrepresent her intention, and I have no manner of 
doubt that at the time she made that statement, she had the intention 
which it is stated she possessed.’” Lord St. Leonards in combating 
this view, maintained that ‘“ if you declare your intentions with 
reference, for example, to a marriage, not to enforce a given right 
and the marriage takes place on that declaration, there is in point of 
law a binding undertaking.”? ‘orden v. Money, 5 H. L.C., 185, 210. 

As to the estoppel of a legal representative, see Ndtha Hari v. 
Famni, 8 Bom. H,C. R., (A. C.,) 37. 

The rule applies to every sort of right or interest which a party 
may have to assert. ‘A similar doctrine,’’ says Mr. Taylor, “ pre- 
vails in Courts of Equity; and it is there recognized as a well estab- 
lished rule, that if a party, having a secret equity, chooses to stand by 
and permit the apparent owner to deal with others as if he were the 
absolute owner, he shall not be permitted to assert such secret equity 
against a title founded on such apparent ownership.’’—Zayl., § 771. 

The acceptor or indorser of a bill of exchange would, it is appre- 
hended, be precluded under this section, as against any person who 
had been induced by such acceptance or indorsement to regard the 
bill as genuine, from denying its genuineness. As to the general 
estoppel affecting acceptors of bills of exchange, see post, Section 117, 
and Act XXVI of 1881, Ch. XIII. 

As to estoppel of a principal who has led others to believe that his 
agent’s unauthorized acts were within the scope of his authority, see 
Indian Contract Act, Section 237: and as to estoppel of a person, who 
has led others to believe him to bea partner in a firm, from denying 
the partnership, Sections 245 and 246. 

One important application of the rule of Estoppel, was laid down 
in Carr vy. London and North Western Ratlway, L. R. 10 C. P., 307, 
viz., that where one person culpably neglects the reasonable caution 
which he is bound to exercise in some transaction with another, and 
that negligence is the proximate cause of leading the other person to 
act mistakenly to his prejudice, the person guilty of negligence can- 
not, as against the other person, deny the facts which the other was 
so misled into believing. A good instance of this is the case of a 
cheque on a banker, so carelessly drawn as to facilitate the intro- 
duction of forged figures and words. It was held that if the bankers 
were misled and into honoring the cheque, the person responsible for 
the negligence could not recover from them the sum paid on it. 
Young v. Grote, 4 Bing., 253. The neglect must however be in the 
transaction itself and must be of some duty, which is owing to the 
person misled or to the public of which he is a member, not merely 
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of prudence as regards a man’s own self, or of a duty owing to third 
parties. Thus where a person carelessly leaves his door open, where- 
by his goods are stolen, he is not estopped from denying the title of 
an innocent purchaser of the goods from the thief. Swanv. N. B., 
Australasian Company, § 2H. & C., 181. 


116. No tenant of immoveable property, or per- 
son claiming through such tenant, 
nape te. Shall, during the continuance of the 
tenancy, be permitted to deny that 
the landlord of such tenant had, at the beginning of 
the tenancy, a title to such immoveable property) ; 
and no person who came upon any immoveable pro- 
perty by the license of the person in possession 
thereof, shall be permitted to deny that such person 
had a title to such possession at the time when such 
license was given. 


INote. 

Estoppel of Tenant.—The rule of English law that a tenant may 
not, while in possession, dispute the title of the landlord, under whom 
he entered, has been considered to involve the result that, if a tenant 
consents to give up possession to a party claiming by a title adverse 
to his own landlord, the party is estopped, as the tenant would have 
been, from disputing the landlord’s title. Bullenv. Mills, 2 B. & 
Ad., 17. 

But 4 tenant may show that his landlord had no title at a date 
previous to the commencement of his tenancy : or that since the com- 
mencement of the tenancy, the title of the landlord has expired or 
been defeated: as by showing that his landlord’s estate was for the 
lifetime of some person, who is since dead; or that he was a tenant 
at will, and that the tenancy has been concluded.—7Zayl., § 8g. 

Benami transactions are a recognised system among Hindus, the 
criterion of bond fides being the source whence the money came. 
Gopeekrist Gosain v. Gungapersaud Gosain 6M. 1. A., 53. There- 
fore in a suit for rent based on a Kabuliat, the tenant is not estop- 
ped from denying that the landlord mentioned in the Kabuliat is 
the real landlord, and alleging that the title in the landlord men- 
tioned in the Kabuliat is only a benami or fictitious title. To assume 
that the landlord mentioned in the Kabuliat is the real owner of the 
land is to beg the question. Donzelle v. Kedarnath Chuckerbutty, 
7B. L.R., 720. This case was decided on the 28th July 1871, and 
therefore before this Act came into force, but the principle seems to 
be unaffected by this section. 
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The tenant cannot dispute his landlord’s title, but in the case of a 
venami holder, whether landlord or tenant, “on one side or other of 
the contract, the name used is not that of the real contracting party 
.seeees Lhe principle of one of the common forms of dexam: contract in 
this country is that A contracts with B, though by the desire and 
for the convenience of one or other of those parties the name of C is 
used instead of the name of that party. It is clear that, in such a case, 
C did not contract at all. He was not the agent for either, but was, and 
is, a stranger to the whole business.”” Per Jackson, J., in Bipinbehart 
Chowdry v. Ramchandra Roy, 5 B. L. R., 234, at pages 248, 249. 

Mere payment of rent does not estop the tenant, unless unex- 
plained.—The mere payment of rent, however, does not necessarily 
estop the tenant from denying the landlord’s title. ‘Where a 
tenancy is attempted to be established by mere payment of rent, 
without any proof of an actual demise or of the tenant having been 
let into possession by the person to whom the payment was made, 
evidence is always admissible on the part of the tenant to explain 
the payment of rent and to show on whose behalf such rent was re- 
ceived.”” Doed. Harvey v. Francis, 2 M. & Rob., 57. But in the 
absence of explanation, payment of rent would create an estoppel. 

The estoppel continues during the continuance of the ten- 
ancy.— According to English law, the estoppel in cases of this class 
prevails, while the tenant is 1n possession of the premises: the present 
section extends it to the continuance of the tenancy. 


117. No acceptor of a bill of exchange shall be 
scaaacnarws: permitted to deny that the drawer had 
veptor of bill of authority to draw such bill or to 
exchange, bailee endorse it(!); nor shall any bailee or 
or licensee. . ‘ ‘ 
licensee be permitted to deny that his 
bailor or licensor had, at the time when the bail- 
ment or license commenced, authority to make such 
bailment or grant such license. (?) 


Explanation. (1)—The acceptor of a bill of ox- 
change may deny that the bill was really drawn by 
the person by whom it purports to have been drawn. 

Explanation (2).—If£ a bailee delivers the goods 
bailed to a person other than a bailor, he may prove 


that such person had a right to them as against the 
bailor. 


(1) Of what the acceptance of a bill of exchange is deemed a con- 
clusive admission.— According to English law the acceptance of a bill 
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of exchange is deemed a conclusive admission, on the part of the ac- 
ceptor, of the signature of the drawer, and of his capacity to draw, 
and, if the bill be payable to the order of the drawer, of his capacity 
to indorse: and, if the bill be drawn by procuration, of the authority 
of the agent to draw in the name of the principal, and, observes Mr. 
Taylor, ‘it matters not in this respect whether the bill be drawn before 
or after acceptance.’”? But the acceptor does not necessarily admit the 
signature of the payee or any other indorser, though these indorsements 
may have been on the bill at the time of acceptance, nor that the agent, 
who has drawn a bill per proc., payable to the order of the principal, 
had authority toindorse. If the bill is accepted in blank, the acceptor 
may not deny the fact that the drawer endorsed it. L. & S$. W. 
Bank v. Wentworth, L. R. 5 Exc. Div.,96. When a forged bill is made 
payable to the order of the drawer, the acceptor may deny the genu- 
ineness of the indorsement. Byles on Bills of Exchange (11th ed.) 
200; Jayl., § 778. Under the present section the estoppel extends 
only to exclude a denial of the drawer’s authority to draw or indorse ; 
but the acceptor might, 1t would appear, be estopped from denying 
the genuineness of a drawer’s signature, under Section 115, as against 
any person whom his acceptance had induced to accredit the bill. The 
acceptor of a bill is not estopped from denying the signature of the 
payee, or of an indorsee, 

In England the acceptor, though he admits the authority of the 
drawer to draw the bill, does not admit his authority to indorse it ; 
Garland v. Facomé, L. R., 8 Ex., 216, but if he accepts it with the 
intent that the drawer shall indorse it and raise money upon it, he 
may be estopped from denying the indorsement. Beeman v. Duck, 
11M. & W., 251. 

If a partner consents to a bill being drawn in the firm’s name, he 
may be taken to have conclusively established against himself that 
the indorsing was necessary for the purposes of the firm, and that his 
partner had the same authority as if the business of the firm requir- 
ed drawing and indorsing bills. Lewis v. Reilly, 1 QO. B.,(N..S), 349. 

In Chapter XIII of the Negotiable Instruments Act, 1881, cer- 
tain special rules of evidence are laid down. Every negotiable 
instrument is presumed to have been drawn, accepted, indorsed, 
negotiated or transferred for good consideration : to have been made 
on the date it bears: to have been accepted and transferred before 
maturity ; to have been indorsed in the order in which the indorse- 
ments appear: if lost, to have been duly stamped. The Court must 
also presume that the holder 1s a holder in due course: and on proof 
of protest of a negotiable instrument, that it has been dishonored. 
No maker of a bill of exchange and no drawer of a bill of exchange 
or cheque and no acceptor for honor can, as against a holder in due 
course, deny the validity of the instrument as originally drawn. No 
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The tenant cannot dispute his landlord’s title, but in the case of a 
denami holder, whether landlord or tenant, “on one side or other of 
the contract, the name used is not that of the real contracting party 
seecees Lhe principle of one of the common forms of denam: contract in 
this country is that A contracts with B, though by the desire and 
for the convenience of one or other of those parties the name of C is 
used instead of the name ofthat party. It is clear that, in such a case, 
C did not contract at all. He was not the agent for either, but was, and 
is, a stranger to the whole business.’’ Per Jackson, J., in Bipinbehart 
Chowdry v. Ramchandra Roy, 5 B. L. R., 234, at pages 248, 249. 

Mere payment of rent does not estop the tenant, unless unex- 
plained.—’he mere payment of rent, however, does not necessarily 
estop the tenant from denying the landlord’s title. ‘Where a 
tenancy is attempted to be established by mere payment of rent, 
without any proof of an actual demise or of the tenant having been 
let into possession by the person to whom the payment was made, 
evidence is always admissible on the part of the tenant to explain 
the payment of rent and to show on whose behalf such rent was re- 
ceived.”? Doed. Harvey v, Francis, 2 M. & Rob., 57. But in the 
absence of explanation, payment of rent would create an estoppel. 

The estoppel continues during the continuance of the ten- 
ancy.— According to English law, the estoppel in cases of this class 
prevails, while the tenant is 1n possession of the premises: the present 
section extends it to the continuance of the tenancy. 


117. No acceptor of a bill of exchange shall be 

z permitted to deny that the drawer had 
stoppel of ac- : : 

ceptor of bill of authority to draw such bill or to 

exobange, bailee endorse it); nor shall any bailee or 

licensee be permitted to deny that his 

bailor or licensor had, at the time when the bail- 

ment or license commenced, authority to make such 

bailment or grant such license. (2) 


Haplanation. (1) —The acceptor of a bill of ex- 
change may deny that the bill was really drawn by 
the person by whom it purports to have been drawn. 

Explanation (2).—If a bailee delivers the goods 
bailed to a person other than a bailor, he may prove 
06 such person had a right to them as against the 

ailor. 


(1) Of what the acceptance of a bill of exchange is deemed & con- 
clusive admission.~ According to English law the acceptance of a bill 
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of exchange is deemed a canclusive admission, on the part of the ac- 
ceptor, of the signature of the drawer, and of his capacity to draw, 
and, if the bill be payable to the order of the drawer, of his capacity 
to indorse: and, if the bill be drawn by procuration, of the authority 
of the agent to draw in the name of the principal, and, observes Mr. 
Taylor, ‘it matters not in this respect whether the bill be drawn before 
or after acceptance.’ But the acceptor does not necessarily admit the 
signature of the payee or any other indorser, though these indorsements 
may have been on the bill at the time of acceptance, nor that the agent, 
who has drawn a bill per proc., payable to the order of the principal, 
had authority toindorse. If the bill is accepted in blank, the acceptor 
may not deny the fact that the drawer endorsed it. LZ. & S. W. 
Bank v. Wentworth, L. R. 5 Exc. Div.,96. When a forged bill is made 
payable to the order of the drawer, the acceptor may deny the genu- 
ineness of the indorsement. Byles on Bills of Exchange (11th ed.) 
200; Zayl., § 778. Under the present section the estoppel extends 
only to exclude a denial of the drawer’s authority to draw or indorse ; 
but the acceptor might, 1t would appear, be estopped from denying 
the genuineness of a drawer’s signature, under Section 115, as against 
any person whom his acceptance had induced to accredit the bill. The 
acceptor of a bill is not estopped from denying the signature of the 
payee, or of an indorsee, 

In England the acceptor, though he admits the authority of the 
drawer to draw the bill, does not admit his authority to indorse it ; 
Garland v. Facomb, L. R., 8 Ex., 216, but if he accepts it with the 
intent that the drawer shall indorse it and raise money upon it, he 
may be estopped from denying the indorsement. Beeman v. Duck, 
11 M. & W., 251. 

If a partner consents to a bill being drawn in the firm’s name, he 
may be taken to have conclusively established against himself that 
the indorsing was necessary for the purposes of the firm, and that his 
partner had the same authority as if the business of the firm requir- 
ed drawing and indorsing bills. Lewzs v. Retlly, 1 Q. B.,(N..S), 349. 

In Chapter XIII of the Negotiable Instruments Act, 1881, cer- 
tain special rules of evidence are laid down. Every negotiable 
instrument is presumed to have been drawn, accepted, indorsed, 
negotiated or transferred for good consideration : to have been made 
on the date it bears: to have been accepted and transferred before 
maturity ; to have been indorsed in the order in which the indorse- 
ments appear: if lost, to have been duly stamped. The Court must 
also presume that the holder is a holder in due course: and on proof 
of protest of a negotiable instrument, that it has been dishonored. 
No maker of a bill of exchange and no drawer of a bill of exchange 
or cheque and no acceptor for honor can, as against a holder in due 
course, deny the validity of the instrument as originally drawn. No 
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maker of a promissory note and no acceptor of a bill of exchange 
payable to or to the order of a specified person can, ina suit by a 
holder in due course, deny the payees’ capacity, at the date of the 
instrument, to endorse it: and no indorsee may, in a suit by a subse- 
quent holder, deny the signature or capacity to contract of any prior 
party to the instrument. 

(2) When bailee may plead badness of bailor’s title —As to 
the general duties and rights of bailees, see Contract Act, 1872, 
Chapter 1X, Sections 148—179. The law, as laid down in the pre- 
sent section, appears to be less stringent, as regards the estoppel 
of a bailee, than that of England, according to which a bailee, who 
has once acknowledged the title of the bailor, is precluded from setting 
up the title of a third party to the article bailed, except in cases where 
the bailor has obtained the article fraudulently or tortiously from the 
third person, and where the bailee is able to show that he was, when 
he acknowledged the bailor’s title, ignorant of the fraudulent or tor- 
tious mode in which the article had been obtained, and also that the 
third party has made a claim tothe article. A pledgee is, however, 
on a somewhat different footing. ‘It seems also,”’ says Mr. Taylor, 
“that where a person pledges property to which he has no title, the 
pledgee is not estopped from delivering it to the rightful owner ; for, 
in the ordinary case of a pledge, the pledgor impliedly undertakes 
that the property is his own, and the pledgee merely undertakes that 
he will return it to the pledgor provided it be not shown to belong to 
another. A common carrier, too, being bound to receive goods for 
carriage, and having no means of making enquiry as to their owner- 
ship, is at liberty to dispute the title of the person from whom he has 
received them; and if he be sued in trover by such person, he may 
establish his defence by proving that he has delivered to the real owner 
on his claiming them.—TZayl., § 776. 

Under the present section, a bailee sued by his bailor, would, it 
appears, in every instance be able to plead that the bailor’s title was 
bad, and that he had delivered the article bailed to the rightful owner, 

By 18 & 19 Vic. c. 3, Section 3, it is provided that a bill of lading in 
the hands of the consignee or endorsee for valuable consideration, 
representing goods to have been shipped on board a vessel, is con- 
clusive proof of that shipment as against the master or other person 
signing the same; unless the holder of the bill of lading had actual 
notice that the goods were not on board. But the master or other 
person signing the bill of lading may exonerate himself by showing 
that the misrepresentation was caused without any default on his 
part and wholly by the fraud of the shipper or,holder or some one 
under whom the holder holds. Steph. Dig., Art. 105. 
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CHAPTER IX. 


Or WITNESSES. 


118. All persons™ shall be competent to testify 

unless the Court considers that they 

te may te8- are prevented from understanding the 

questions put to them, or from giving 

rational answers to those questions, by tender years, 

extreme old age, disease, whether of body or mind, 
or any other cause of the same kind, 


Hzplanation.—A lunatic is not incompetent to 
testify unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answers to them. 


IN ote. 

Competence of Witnesses.—This general provision must be read 
subject to the special disqualifications provided elsewhere in the Act, 
as, for example, in Sections 122, 123, 126. Nor is it to be understood 
as enabling an accused person to give evidence as a witness on his 
own behalf, inasmuch as the Code of Criminal Procedure expressly 
provides that no oath or affirmation shall be administered to the 
accused person. 

The only disqualification is the presence of some cause, quite or 
mental informity, &c., which prevents the witness from understanding 
the questions put to him or giving rational answers. The English 
law adds “ or from knowing that he ought to speak the truth.”? This 
omission in the Indian Act will obviate the occurrence of questions as 
to the condition of witnesses, whose age, appearance or circumstances 
suggest the probability of a want of moral perception. The only 
question for the Judge is whether the witness can understand the 
question and give rational answers. There is no definition of the 
words “to testify”’ in the Act; but it is obvious that they refer to the 
“statements which the Court permits or requires to be made before 
it by witnesses” mentioned in Section 3. 

Act X of 1873 provides that Hindus and Mahummadans and all 
persons, who have an objection to an oath, shall make an affirmation 
instead of an oath. The Act further provides that a witness may offer 
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to give evidence on oathin any form common amongst or held binding 
by persons of his race or persuasion, not repugnant to justice or 
decency, and not purporting to affect any third person, and that the 
Court may, if it think fit, tender such oath: and further, that, a party 
may offer to be bound by evidence given on any such oath, if taken 
by the opposite party ; and that if in such a case the opposite party 
chooses to take it, the evidence so given, shall be conclusive proof as 
against the person who offered to be bound. - 

In R. v. Mussamut Itwarya, 14 B. L. R, 54, the accused was 
charged with throwing two children into a well. The only eye-witness 
of the offence, the Sessions Judge, was a child, and as she did not 
understand the nature of an oath or solemn affirmation, her evidence 
was taken on simple affirmation. The jury found the prisoner guilty : 
On appeal the Bengal High Court held, that the omission to admin- 
ister either an oath or solemn affirmation, although knowingly made, 
did not, with reference to the Indian Oaths Act, render the child’s 
evidence inadmissible. 

Attendance of witnesses.—There are various penalties, by which 
witnesses are compelled to accept service of summons, to come to 
Court, to speak the truth, and to produce documents when legally 
called upon to do so. As to civil cases, see Civ. Proc. Code, 1882, 
Ch. XIV; and incriminal proceedings, Crim. Proc. Code, Ch. XVIII; 
also Indian Penal Code, Chapter X, Sections 172—180, but note that 
Section 178 is practically repealed by the Oaths Act, 1873. In addi- 
tion to these penal provisions, a party aggrieved by the refusal of a 
witness to attend or to speak or to produce a document, has a civil 
remedy. By Section 26 of Act XIX of 1853, any person to whoma 
summons to attend and give evidence, or produce a document, is 
personally delivered, and who, without lawful excuse, neglects or 
refuses so to attend, or who absconds in order to avoid service of the 
summons, and any person who, when required by the Court to give 
evidence or to produce a document, refuses to give evidence, or sign 
his deposition, or produce a document in his possession, is liable to 
the party, at whose instance the summons was issued or the evidence 
required, for all damages, arising from such neglect, refusal or 
absconding, to be recovered in a Civil action. Section 178 of the Civ. 
Proc. Code declares that “‘ Whenever any party to a suit is required to 
give evidence, or to produce a document, the rules as to witnesses con- 
tained in this Code shall apply to him as far as they are applicable.’’ 

One accused cannot be a witness for or against a co-accused.— 
Though it is not expressly provided by the Act, it must, I think, be 
inferred from the language of the Criminal Procedure Code, that an 
accused person is not a competent witness in his own trial. Thestate- 
ment of one of several jointly accused persons, implicating himself 
and some other of the accused, may be considered by the Court 
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against all the co-accused (amte Section 30): from this it may be 
inferred that one of several co-accused persons cannot be called as a 
witness for or against the co-accused, a course of procedure which the 
English law allows, &.v. Balmore, 1 Hale, P. C., 305, and which 
has been followed by the Indian Courts. R.v. Ashraf Sheikh and 


others, 6 Wym. Cr., gt. 
As to Jurymen or Assessors becoming witnesses, see Criminal Pro- 


cedure Code, Section 294. 
In England it has been questioned whether a prisoner under sen- 


tence of death is a competent witness. R.v. Webbe, 11 Coxe, 133. 
Steph. Dig, § 107. 

119. A witness who is unable to speak may give 
his evidence in any other manner in 
| which he can make it intelligible, as 
by writing or by signs; but such writing must be 
written and the signs made in open Court. Evidence 
so given shall be deemed to be oral evidence. 

Note. 


Deaf and dumb witnesses.—The same rule would, no doubt, be 
applicable in the case of deaf, or deaf and dumb witnesses, who 
might be communicated with by special signs, provided the Court 
was satisfied as to the reality and accuracy of such communication, 
Competence to understand the questions put to him and to give 
rational answers is, under Section 118 the one essential qualification 
for a witness. Deaf and dumb persons were formerly excluded as 
witnesses on the presumption of their idiotcy: it is now ascertained 


how groundless this presumption is. 

120. Inall civil proceedings the parties to the 

Pe re suit, and the husband or wife of any 
sonsin Civiland party to the suit shall be competent 
Criminal pro- witnesses.“) Incriminal proceedings 
ceedings. ; 

against any person, the husband or 

wife of such person, respectively, shall be a compe- 
tent witness. 


Dumb witnesses. 


Note. 

Competence of parties and of husband or wife of a party.—By the 
English Common Law the parties to a proceeding and the husband or 
wife of a party were incompetent as witnesses in all cases, This in- 
competency was removed as to Civil cases, but not criminal, by 14 
& 15 Vic. c. 99, Section 2: and as to husbands and wives by 16 & 17 Vic. 
c. 83, Sections 1 & 2, except in proceedings for adultery. This exception 
was repealed by 32 & 33 Vic. c. 68, Section 3, with the proviso that no 
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witness, whether a party to the suit or not, is liable to be asked or bound 
to answer any question tending to show that he or she has been guilty 
of adultery unless he or she has already, in the same proceeding, 
given evidence in disproof of adultery. ; 

In India there was, previous to the passing of the Evidence Act, 
a conflict of opinion between the Indian Courts as to the admissi- 
bility of evidence of this description. 

Indian Divorce Act.—By Section 51 of Act IV of 1869, it is pro- 
vided that any party may offer himself or herself as a witness and 
shall be examined and may be cross-examined like any other witness. 
Provision is also made for the parties verifying their cases by aff- 
davit, and for the cross-examination of the party making the affidavit. 
Section 52 provides that, in petitions presented by a wife praying 
for dissolution of marriage on the ground of adultery coupled with 
cruelty, or coupled with desertion without reasonable cause,.the hus- 
band and wife respectively shall be competent and compellable to 
give evidence of, or relating to, such cruelty or desertion. The effect 
of these provisions would be to restrict the competency of husbands 
and wives in the first class of cases tosuits in which the parties offer- 
ed themselves as witnesses verified these cases by affidavit : and in 
the second to confine the evidence to the question of cruelty and 
desertion. Kelly v. Kelly and Saunders, 3 B. L. R. Appx., 6. 
These provisions, which are borrowed from the English Act, imply 
that, except as provided, husbands and wives were not at the 
time of the passing of the Act, compellable in Matrimonial suits, to 
which they were parties, to give evidence. The present section lays 
down a general rule of competence as between husband and wife; 
but it has not, I believe, been judicially decided whether this section 
overrides the more special provisions of the Divorce Act. The pro- 
visions of the present section are considerably restricted by those of 
Section 122, which exclude all communications made during marriage. 

The rule as tothe competence of husband or wife as a witness in 
criminal cases is a re-enactment of the law in force in this country, 
as laid down by Peacock, C. J., in R. v. Kheirula, 6W.R.,C. R.,, 21. 
The Judgment in this case contains a lucid exposition of the grounds 
on which it is considered advisable in India to make such evidence 
admissible. 


121. No Judge or Magistrate shall, except upon 
Pee ren the special order of some Court to 
staiatea: which he is subordinate, be compelled 
to answer any questions as to his own 

conduct in Court as such Judge or Magistrate, or 
as to any thing which came to his knowledge in 
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Court as such Judge or Magistrate ; but he may be 
examined as to other matters which occurred in his 
presence whilst he was so acting. 


Lllustrations. 


(a) A, on his trial before the Court of Session, says that a deposi- 
tion was improperly taken by B, the Magistrate. B cannot be com- 
pelled to answer questions as to this, except upon the special order 
of a Superior Court. 

(6) Ais accused before the Court of Session of having given false 
evidence before B, a Magistrate. B cannot be asked what A said, 
except upon the special order of the Superior Court. 

(c) A is accused before the Court of Session of attempting to 
murder a Police Officer whilst on his trial before B, a Sessions Judge. 
B may be examined as to what occurred. 


Note. 

Privilege of Judges and Magistrates.—This section clears up 
an uncertain point of English law by exempting a Judge from 
answering questions as to his own conduct in Court or as to any 
thing other than actual occurrences in his presence, which came to 
his knowledge in Court as such Judge, unless with the special order 
of the Court above. See Steph. Dig. Art, 111. 

When a Judge may be a witness.—A Judge may, if it be neces- 
sary, give evidence in a case which he is himself trying, but should 
first make the proper oath or affirmation, Best, § 188. A Sessions 
Judge has been held, in this country, competent to give evidence in 
a case tried before him with the aid of assessors. A. v. Mukta Singh, 4 
B. L. R., (Cr. Ap.,) 15. Mr. Taylor suggests Sec. (1244) that a Judge 
sitting alone cannot be a witness as there is no one to tender the 
oath to him; and in J. v. Donnelly, 2 1. L. R, (Calc.,) 405, it was held 
that one who is sitting as a sole Judge is mot competent alsoto bea 
witness. Markby, J., observed (page 412). ‘‘As to the second 
point, whether the conviction is illegal because the Magistrate himself 
gave evidence, that question seems to me to resolve itself into this. 
Is a sole Judge of law and fact competent to decide a case in which 
he has himself given evidence? It has been strongly contended on 
the part of the Crown that he is so, and that there is no impediment 
in law to a Judge giving evidence, and then disposing himself of the 
case by his sole opinion. No instance of this kind has, however, 
been found, and no authority of any Judge or text-writer has been 
cited in support of such a proposition. The English cases (they are 
very few and very old) do not go further than to establish that a 
person having to exercise judicial functions may give evidence ina 
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ease pending before him when such evidence can and must be sub- 
mitted to the independent judgment of other persons, exercising 
similar judicial functions, sitting with him at the same time (per Nor- 
man, J.,in R v. Mukta Sing). No case in England is cited in which 
even under these circumstances a Judge has been called as a wit- 
ness in a trial on which he was sitting later than the trial of Lord 
Stafford. Two cases are cited as having occurred in this country— 
one the case of R. v. Tarapersaud Bhuttacharjee, and the other the 
case before Mr. Justice Norman above referred to. That learned 
Judge went into the matter on that occasion very fully ; and having 
carefully considered his judgment, I have come to the conclusion that 
he did not intend to carry the law beyond that which he lays down 
as the result of the English cases ......... In the absence therefore of 
any authority for the position that a sole Judge of law and fact may 
give evidence, and then decidea case in which he has been a wit- 
ness, I refuse to give any countenance to what appears to me to bea 
most objectionable proceeding. Every one admits that it is highly 
objectionable for a Judge to give evidence even when there are 
other Judges beside himself. For my own part, I consider these 
objections so formidable that I would gladly see the practice of calling 
a Judge as a witness abolished in all cases. But these objections 
are greatly increased when the Judge who testifies is a sole Judge. 
The case is entirely in his hands. He has no one to restrain, correct, 
or check him. If he gives evidence upon any matter of importance, 
the party against whom his evidence tells could not venture to test 
his credibility either by cross-examination, or contradict it by other 
testimony .......0 The Judge would therefore give his evidence 
without the usual safeguards against false testimony—a position 
which has been over and over again repudiated.” 

There is great weight, no doubt, in the objections urged against 
the functions of Judge and witness being united in a single person. 
The fact, however, remains that the Judge, who tries a case, must 
sometimes know facts which have a material bearing upon it. He 
must not, without giving evidence, import into the case his know- 
ledge of these facts. Haro Persad v. Sheo Dyal, L. R. 31a, 280. Yet 
it is very improbable that he will be able to divest his mind of it so 
as to prevent its influencing his decision. It might therefore seem 
better that he should openly produce it and give the parties the oppor- 
tunity of testing its accuracy by cross-examination and the Court of 
Appeal the opportunity of testing its cogency. Wherea Judge, sitting 
with others, has given evidence the proper course, says Mr. Taylor 
for ‘‘appears to be that he should leave the Bench and take 
to further judicial part in the trial, because he can hardly be deemed 
capable of impartially deciding on the admissibility of his own testi- 
mony, or of weighing it against that of another.” § 1244, 


* 
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In England “it seems that a barrister cannot be compelled to 
testify in Court as to what he said in Court in his character of a 
barrister.” Curry v. Walter, 1 Esp., 456. Steph. Dig. § 111. 


122. No person who is or has been married, 
shall be compelled to disclose any 
communication made to him during 
marriage by any person to whom he 
is or has been married; nor shall he be permitted 
to disclose any such communication, unless the person 
who made it, or his representative in interest, con- 
sents, except in suits between married persons, or 
proceedings in which one married person is prosecut-~ 
ed for any crime committed against the other. 


INote. 

Communications made during Marriage —Though by Section 120, 
husbands and wives are made competent witnesses against one 
another, they are still to some extent privileged. No witness need 
disclose a communication made to him or her by wife or husband 
during marriage: nor, without the permission of the wife or husband, 
can a witness disclose any such communication except in the two 
classes of cases specified. The privilege extends te communications 
made during marriage although the marriage has been dissolved, but 
not to communications made before marriage, although the marriage 
is still existing when the evidence is tendered.—Zay/ , § 830—1. 

The exception in the case of a prosecution of one married person 
for an offence against the other is grounded on the common Law 
English rule which in such cases always made the husband or wife a 
competent witness.—Tayl., § 1236. 


Communications 
during marriage. 


123. No one shall be permitted to give any evi- 

dence derived from unpublished offi- 

of rn cial records relating to any affairs of 

State,except with the permission of the 

officer at the head of the department concerned, who 

shall give or withhold such permission as he thinks fit. 
INote. 


“* Affairs of State’? would, no doubt be held to include any matters 
of a public nature with which the Government is concerned. 


124. No public officer shall be compelled to 
Official commu. o8close communications made to him 
nications. in official confidence, when he consi- 
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ders that the public interests would suffer by the 


disclosure. 
Note. 


Statements by an officer before a Military Court of Inquiry.— 
Statements, whether oral or written, made by an officer summoned 
to attend before a Military Court of Inquiry are part of the minutes 
of the proceedings of the Court, which, when reported and delivered 
to the Commander-in-Chief, are received and held by him on behalf 
of the Sovereign, and on grounds of public policy cannot be produced 
in evidence. Dawkins vy. Lord Rokeby, L. R., 8 Q. B., 255. 


125. No Magistrate or Police Officer shall be 
Information as 4COMpelled to say whence he got any 


to commission of information as to the commission of 
omrences. 


126. No barrister, attorney, pleader or vakil, 
shall at any time be permitted, unless 
with his client’s express consent, to 
disclose any communication made to 
him in the course and for the purpose of his employ- 
ment as such barrister, pleader, attorney or vakil 
by or on behalf of his client, or to state the contents 
or condition of any document with which he has 
become acquainted in the course and for the purpose 
of his professional employment, or to disclose any 
advice given by him to his client in the course and 
for the purpose of such employment :™ 


Provided that nothing in this section shall protect 
from disclosure— 


(1) Any such communication made in further- 
ance of any *illegal purpose ;(?) 

(2) Any fact observed by any barrister, pleader, 
attorney or vakil, in the course of his employment as 
such, showing that any crime or fraud has been com- 
mitted since the commencement of his employment. 


It is Immaterial whether the attention of such 
barrister, tpleader, attorney or vakil was or was 


Professional 
communications. 


* See Act XVIII of 1872, Section 10. 
t This word was added by Act XVIII of 1872, Section 10. 
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not directed to such fact by or on behalf of his 
client.() 

Ezplanation.—The obligation stated in this sec- 
tion continues after the employment has ceased. 


Illustrations, 

(a) A,a client, says to B, an attorney,—‘I have committed for- 
gery, and I wish you to defend me.’ 

As the defence of a man known to be guilty is not a criminal pur- 
pose, this communication is protected from disclosure. 

(6) A, aclient, says to B, an attorney,—‘ I wish to obtain posses- 
sion of property by the use of a forged deed on which I request you 
to sue.’ 

This communication, being made in furtherance of a criminal pur- 
pose, is not protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, 
to defend him. In the course of the proceedings, B observes that an 
entry has been made in A’s account book charging A with the sum 
said to have been embezzled, which entry was not in the book at the 
commencement of his employment. 

This being a fact observed by B in the course of his employment 
showing that a fraud has been committed since the commencement of 
the proceedings, it is not protected from disclosure. 


Note. 

(1) Professional Communications.— The communication, in order 
to be privileged, must have been in the course and for the purpose of 
the barrister’s or other professional person’s employment. Obser- 
vations, therefore, which, though made during such employment, 
were not for the purpose of the employment, would not be privileged. 
Accordingly, a remark by a prosecutor that “he would give a large 
sum to have the prisoner hanged,’’ or a remark by a party after the 
completion of a compromise that “he was glad that he had settled 
it”’—would, it seems, be without the scope of the section, 

And where confidential communications were made to a lawyer, 
but, from some accidental cause, he was not employed, the communi- 
cation has been held not to be privileged: the same would be the 
case with communications made to a professional person previous to 
his employment, and, of course, with communications made to a man 
under an erroneous notion that he was an attorney. 

It is not, however, necessary that there should have been “ any 
regular retainer, or any particular form of application or engage- 
ment, or the payment of any fees; it is enough if the legal adviser 
be, in any way, consulted in his professional character.” —TZayl., § 844. 

It is quite immaterial whether the communication be made with 
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reference to any pending or contemplated litigation. If it be with 
seference to the matters which fall within the ordinary scope of pro- 
fessional employment, the legal adviser cannot disclose it.—Zayl., 
§ 834. Greonough v. Gaskell, 1 M. & K., 103. 

Mere matters of observation unconnected with professional advice, 
are not protected. Thus, an attorney may be asked as to his client’s 
handwriting, even though his knowledge of it was gained in the 
course of his professional employment, or as to his identity, these 
being matters of independent observation. 

The rule, laid down in the section, applies, according to the English 
eases, even though the attorney be a co-defendant, Hamilton v. Nott. 
L. R., 16 Eq., 112; but, except as thus restricted, an attorney isa 
competent witness either for or against his client.—Best, § 184. 

When two parties employ a common solicitor,—the protectior 
extends only to such communications as are made by each to th 
solicitor in the character of his own solicitor, not to those made té 
him as solicitor for the other party: e.g., A and B employ C a 
common solicitor to transact a sale. A, the purchaser, asks C to ge 
the payment of the purchase-money postponed ; this communicatid 
ts not protected because it was made to C, not in his capacity of .'9 
ewn solicitor, but of B's. Perry v. Smith, 9 M. & W., 681. 

An admission made by a defendant, in the presence of the plaint { 
to a person who was acting as attorney for both, was held not to 
protected under Section 126, inasmuch as (1) being made in prs 
sence of the plaintiff, it could not be regarded as confidential, and 
secondly, because it was not made exclusively to the attorney of the 
defendant but also to the attorney of the plaintiff. Memon ay, v 
Molot Abdul Kasim, 1. L. R. 3 Bom., gt. 

No hostile inference should be drawn from a refusal to let a 
legal adviser disclose confidential communications.—In Went- 
worth v. Lloyd, 10 Jur. N. S., 961, Lerd Chelmsford distinguished 
such cases from those in which evidence is improperly kept out of 
the way and in which, accordingly, the presumption is against the 
wrongdoer; and quoted with approbation the following remarks of 
Lord Brougham in Bolton v. The Corporation of Liverpool, 1 My. & 
K., 94, “ If such communications were not pretected, no man would 
dare to consult a professional adviser with a view to his defence or to 
the enforcement of his rights, and no man could safely come into a 
Court, either to obtain redress or to defend himself. The exclusion 
of such evidence is for the general interest of the community ; and, 
therefore, to say that, when a party refuses to permit professional 
confidence to be broken, everything must be taken most strongly 
against him, what 1s it but to deny him the protection, which, for 
public purposes, the law affords him, and utterly to take away a privi- 
lege, which can thus only be asserted to his prejudice ?”’ 
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(2) Communication made in furtherance of an illegal pur- 
pose.—So, where a party, having possessed himself of the title-deeds 
of a deceased person, placed a forged Will of the deceased amongst 
them, and then sent the whole to his attorney, ostensibly for the 
purpose of asking his advice upon them, but really, as it seemed, that 
the attorney might find the Will and act upon it, the English Judges 
unanimously held that the attorney was bound to produce the Will 
on the trial of his client for forgery. Under the present Act such a 
communication would fall within proviso (1). 

In England it appears that the legal adviser cannot be asked 

rhether the communication between him and his client was for an ille- 
ul purpose, but that it must be shown by independent evidence that 
lere was a criminal intention.—Zayl., § 833. Sections 132 & 165 
jake it clear that under the present Act such a question may be put. 
443) Privilege is strictly confined to professional communica- 
1#ns.—The protection afforded by this section and Section 129 will 
~ limited strictly to professional communications. ‘It may be laid 
m generally, in the language of Lord Cranworth, ‘that there is 
e#fprotection as to letters between parties themselves, or from a 
sa, ger to a party, merely because such letters may have been 
00." Hen in order to enable the person to whom they were addressed to 
1unicate them in professional confidence to hig solicitor.’ ’’— 
2, § 842. 
ind ‘*so, ifan attorney, by the direction of his client, makes a 
foposal to the opposite party, he may be compelled to disclose what 
stated to that party, though he cannot divulge what his client had 
imunicated to him.’’—TZayl., § 854. 
; 0 also an attorney can be compelled to discover to whom he 
,parted with his client’s title-deeds, and in whose possession they are. 
So, for the purpose of letting in secondary evidence of the contents of 
a document, an attorney will be bound to answer whether it is in his 
possession, or elsewhere in Court, even though he may have obtained 
it from his client in the course of communication with reference to 
the cause. And, if an attorney attests an instrument which his 
client executes, he may be compelled to prove the execution. 

It is to be noted that neither this section nor Section 131 have the 
effect of prohibiting a barrister or other professional person from 
producing a document entrusted to his charge bya client, though 
Section 131 justifies his refusal todoso. The production of sucha 
document would, however, be so wholly at variance with the spirit of 
Sections 126, 130 and 131, that it would probably not be allowed by 
the Court unless with the client’s consent. 

Communications made to priests or doctors.—There is no re- 
ference in the Evidence Act to confidential communications with 
priests, clergymen and doctors; and it is doubtful whether, in 
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such cases, the Court could, under Section 23, infer an agreement 
between the parties that evidence should not begiven. The question 
as to the obligation of priests to disclose confessions made to them 
professionally has never, Sir J. Stephen says, been solemnly decided 
in England; the argument in favor of such confessions being pro- 
tected is that the privilege must have existed at the time when the 
Roman Catholic Religion was established by law and has never been 
taken away. Sir J. Stephen, however, considers that the English 
Law of Evidence has grown up subsequent to the reformation, and 
at a time when little favor was likely to be shown to auricular con- 
fession. Several English Judges have considered that evidence of 
such confessions ought not to be given. Steph. Dig., Note XLIV. 


127. The provisions of Section 126 shall apply 

Section 126 to 0 interpreters, and the clerks or ser- 

apply to inter- vants of barristers, pleaders, attorneys 
preters, &c. and ae 


IN ote. 

Privilege extends to interpreters and lawyers’ clerks.—The 
provisions of Section 126 do not extend to agents, other than of the 
classes referred to in the section, sent out by a party to collect infor- 
mation for the purposes of the suit, although the intention may have 
been to put the information so collected before a solicitor. ‘ There 
is no protection,’’ said Lord Cranworth, “as to letters passing 
between parties themselves, or from a stranger to a party, merely 
because such letters may have been written, in order to enable the 
person to whom they are sent to communicate them, in professional 
confidence, to his solicitor.”? Goodall v. Little, 1 Sim, N. S., 155. 

Under the present section the test would be whether the person’ 
in question was the clerk or servant of a barrister, pleader, attorney 
or vakil, or the clerk or servant of the party: in the latter case the 
section would not extend to him. 

The protection was held, under the corresponding provision of 
Act II of 1855 not to extend to Mooktyars. &. v. Chandrakunt, 
1B. L. R., A. C,, 8. 


128. If any party to a suit gives evidence 

Privilege not therein at his own instance or other- 
waived by volun- wise, he shall not be deemed to have 
tering evidence. consented thereby to such. disclosure 
as is mentioned in Section 126; and if any party 
to a suit or proceeding calls any such barrister, 
pleader, attorney or vakil as a witness, he shall 
be deemed to have consented to such disclosure 
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only if he questions such barrister, pleader, at- 
torney, or vak{l on matters which, but for such 
question, he would not be at liberty to disclose. 


IN ote. 

Privilege not waived by party volunteering evidence.—By the 
old law a party, who gave evidence in a suit at his own instance, 
was deemed to have waived his privilege, and to have consented to 
disclosure by his professional adviser of any relevant matter, which 
the professional adviser would, but for such privilege, be bound to 
disclose. Under the present Act the mere fact of the party’s giving 
evidence himself does not imply such consent: and if he calls the 
barrister, &c., as a witness and questions him, he is deemed to 
consent to disclosure by the barrister, &c., only if he questions him on 
matters which, but for such question, he would be bound not to dis- 
close: and by giving evidence he does not expose himself to be 
questioned about professional communications except so far as is 
necessary to explain his evidence. 

The word “ Pleader’’ was added by Act XVIII of 1872. 


129. No one shall be compelled to disclose to 
Confdentia %H° Court any confidential communi- 
communication cation which has taken place between 
with legal ad- him and his legal professional adviser, 
visers, . . 
unless he offers himself as a witness, 
in which case he may be compelled to disclose any 
such communications as may appear to the Court 
necessary to be known in order to explain any evi- 
dence which he has given, but no others. 


Confidential communications when privileged.—Under the old 
law, Act II of 1855, Section 22, a party toa suit, who offered himself as 
witness, was bound to produce any confidential writing or corres- 
pondence that had passed between himself and his legal professional 
adviser. The reason for this rule is not very apparent ; and the 
present section abrogates it so far that such correspondence need be 
produced only if it is necessary to explain the witness’ evidence. 

It will be observed that the doubts which were at one time felt in 
the English Courts as to whether the protection extends to communi- 
cations made by a client to his solicitor before any dispute has arisen, 
cannot arise under this section.—Zayl., § 845. The English Law 
at present is now identical with the rule here laid down. Menet v. 
Morgan, L. R., 8 C. A., 361. 

Sections 126 to 129 refer to communications between clients and 
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their legal advisers alone. There are cases, however, in which 
information and opinions are obtained with a view to litigation, for 
which no provision appears to be made in the Act, In such cases a 
distinction is made by the English Courts between reports made in 
the course and as part of the duty of an agent or servant, and those 
made confidentially and for the purpose of litigation alone. In 
Woolley v. North London Ry. Co., L. R., 4 C. P., 602, the subject of 
inspection of reports or documents furnished by agents or servants 
was fully considered, and the Court of Common Pleas held that, where 
such reports are made confidentially and for the purpose of litigation 
they are privileged. Brett, J., laid down the following rules, (pages 
613, 614,) “ Any report or communication by an agent or servant to 
his master or principal, which is made for the purpose of assisting 
him to establish his claim or defence in an existing litigation, is pri- 
vileged, and will not be ordered to be produced: but, if the report 
or communication is made in the ordinary course of the duty of the 
agent or servant, whether before or after the commencement of the 
litigation, it is not privileged, and must be produced. The time at 
which the communication ts made is not the material matter, nor 
whether it is confidential, nor whether it contains facts or opinions. 
The question is whether it is made in the ordinary course of the duty 
of the servant or agent, or for the instruction of the master or princi- 
pal as to whether he should maintain or resist litigation.’ See also 
Co$sey v. London and Brighton, &c. Ry. Co., L. R., 5 C. P., 146, 
followed in Skinner v. The Great Northern Ry. Co., L. R., 9 Ex., 208; 
Mahony v. Widow’s Life Assurance Fund, L. R., 6 C. P., 2523 and 
M’ Corquodale v. Bell, L. R., 1 C. P. Div., 471: Baber v. London and 
South Western Ry. Co., L. R. 3 Q. B, gt. In Chartered Bank of 
India v. Rich, 4 B. & S., 73; 32 L. J. (Q. B.), 300, Cockburn, C. J. 
said “If a man writes a private letter to an agent or friend asking 
him to obtain information for him on a matter as to which he is about 
to engage or has engaged in litigation, I doubt whether a discovery 
or inspection of the answer to that letter would be ordered by any of 
the learned Judges in equity to whose decisions reference has been 
made ; and I will not be a party to establishing such a precedent.”’ 
In Ross v. Gibbs, L. R., 8 Eq., 522, 524; 39 L. J. (Ch.) 63, Stuart, 
V.C., pointed out that “the privilege which exempts a communica- 
tion from production is the privilege of the client, and not of the 
solicitor; and communications relating to the subject-matter of the 
suit, and furnished with a view to litigation are as much protected 
upon principle when made by a lay agent to a litigant as they are 
when made by a solicitor. I account for the frequent reference to 
the solicitor in the authorities, to his being treated as the person who 
conducts the litigation ; but in reality, it is the plaintiff who conducts 
the litigation, though he conducts it through his solicitor.” 
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In Fenner v. London and S.£, Ratlway Company, L. B., 7 Q. B., 
767, Lord Blackburn laid down the rule that communications made 
with a person, who, though not the solicitor, might be regarded as the 
solicitors’ deputy were privileged. ‘‘ The principle, I think, to be 
‘‘ derived from all the cases is that where it appears that the docu- 
‘** ments are substantially rough notes for the caseto be laid before 
“* the legal adviser, or to supply the proof to be inserted in the brief, 
‘‘ the discretion of the Court should, as a general rule, be to refuse the 
* inspection.’? The Court of Exchequer however in Skinner v. The 
Great Northern Railway Company declined to be guided by the rule 
laid down by the Queen’s Bench in Fenner v. Londonand N. E. R., 
and preferred the view taken in Cossey v. London and Brighton Com- 
pany, L.R., 5 C. P., 146, when the Judges held that “documents 
procured for the purpose of assisting a partyin impending litigation 
are privileged from production, and relied upon the language of 
Stuart, V. C. in Ross. v. Gibbs. The point may now be considered as 
governed by the decision in Bustvos v. White, L.R., 1Q.B.D., 423. 
In that case it was held that correspondence between the plaintiff and 
his agent and another firm, which the defendant claimed to see 
as “material to his defence,’’ was not privileged, inasmuch as it did 
not come within the rule of privilege applying to professional con- 
fidence, which only applied to inquiries instituted by or under the 
direction of professional advisers. Jessel, M. R., observed that, 
in order to be privileged, the communication, if it does not come from 
the solicitor direct, must be information sent at his instance by an 
agent employed by him or by the client on his recommendation. 

The Civil Procedure Code, 1882, Section 133, allows a party to 
apply for inspection of documents, and Section 134 requires such an 
application except in the case of documents referred to in the plaint, 
written statement or affidavit of the other party or disclosed in his 
affidavit of documents, to be grounded or showing (1) of what docu- 
ments inspection is sought, (2) that the party applying is entitled to 
inspect them, and (3) that they are in the possession or power of the 
party against whom the application is made. The term “ to the pro- 
duction of which he is entitled’? is used in Section 50 of the Common 
Law Procedure Act, 1854, and Montague Smith, J., pointed out in 
Woolley v. North London Ry. Co., L. R., 4C. P., 602, at p. 612, “the 
words are, to the production of which he is entitled ; that must mean 
entitled in equity.”” A communication between master and servant 
or principal and agent coming within the limitations mentioned in 
the above cases, is, therefore, privileged. If it be in writing and that 
writing be referred to in the plaint, written statement or affidavit of a 
party to the suit, Section 134 of the Civil Procedure Code will apply. 
In all other cases the party applying for an inspection must prove 
that he is entitled thereto and the Court will have to consider whether 


38 
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the communication is privileged or not. It must be remembered that 
many such communications may fall within the protection afforded 
by Section 23. 


130. No witness whois nota party to a suit 

Production of Sal be compelled to produce his title- 
witness’ title. deeds to any property, or any docu- 
or ment in virtue of which he holds any 
property as pledgee or mortgagee, or any document 
the production of which might tend to criminate 
him, unless ho has agreed in writing to produce 
them with the person séeking the production of such 
deeds or some person through whom he claims. 


INote. 

Witness not generally compellable to produce his title-deeds :— 
This rule laid down in this section as to the production of documents 
corresponds with the English law: Best, § 216. That laid down in 
Section 132, with regard to answering questions, as will be seen under 
that section, differs. The English rule as to documents is, however, 
more extensive than the Indian, inasmuch as it exempts a witness 
from producing a document which might subject him to penalty or 
forfeiture, which this section apparently does not. But neither 
according to English nor Indian law will the mere fact that the pro- 
duction of the document may render the witness liable to a civil 
action justify a refusal to produce a document. Doe d. Rowcliffe v. 
Lord Egremont, 2 M. & Rob., 386. 

Unless he is a party to the suit.— Witnesses who are parties to 
the suit do not fall within the protection afforded by this section. 

Where a witness is not compellable to produce his title-deeds 
he cannot be compelled to answer questions as to their contents, 
-~~This is the rule of English law. ‘* It would be perfectly illusory,» 
observed Alderson, B, ‘‘ for the law to say that a party is justified in 
not producing a deed, but that he is compellable to give parol evi- 
dence of its contents ; that would give him, or rather his client through 
him, merely an illusory protection, if he happens to know the contents 
of the deed, and would be only a roundabout way of getting from 
every man an opportunity of knowing the defects there may be in 
the deeds and titles of his estate.”’ Davies v. Waters, 9 M. & W., 
606, 612. 

Discovery and inspection of criminating documents.—<As to the 
law applied by the English Common Law Courts in cases where 
inspection is sought of a document, the production of which might 
expose the party producing it to criminal proceedings, see Hill v. 
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Campbell, L. R., 10 C. P., 222. The question in that case turned on 
the language of the English Criminal Law Procedure Acts, and on 
whether a Court of Equity would grant discovery in a case in which 
the matter discovered would be material for a criminal indictment. 
Coleridge, C. J., after contrasting the statements of Mr. Hare and 
Mr. Justice Storey as to the results of the rulings on the point, and 
expressing his concurrence with the latter, observed (page 248) 
‘‘ There is, however, no case, as far as I have been able to ascertain, 
in which a defendant in equity has ever been himself compelled to 
answer as to matters which might expose him to an indictment for 
libel ; and the cases I have cited are strong authorities to show that a 
Court of Equity would not compel him.”’ 

By the Civil Procedure Code, 1882, the witness should, however, 
bring the document to Court, and the Judge will decide on the objec- 
tion to its production. See Section 162. 

Attorney’s lien.—As to the lien of Attorneys and others on their 
client’s papers, see Contract Act, 1872, Sections 171 and 221. The 
lien is general, Jn re Broomhead, 5 D. & L., 52, unless confined by 
agreement to the special purpose for which they were delivered. £x 
parte Sterling, 16 Ves., 258. It is not confined to papers, Friswell v. 
King, 15 Sim., 191. An Attorney is not bound to produce papers on 
which he has a lien. See Lush’s Practice, 3rd ed, p.335. The lien 
would seem to attach to copies of letters written for and on behalf of 
the client by the Attorney. ‘‘ He is bound in all cases to produce 
the papers for the benefit of a third party, or to allow inspection if 
the client would be so bound, but in the former case he must be 
called upon a sub duc. tec., and not byarule.”” Lush, 335, 336. 

As to lien as an excuse for non-production, ‘‘a witness,’’ says 
Mr. Taylor, “ will not be allowed to resist a subp. duc tecum on the 
ground of any lien he may have on the document called for as evidence 
unless the party requiring the production be himself the person against 
whom the claim of lien is made.—Tayl., § 428. 


131. No one shall be compelled to produce 
documents in his possession, which 

joe anction .F ~any other person would be entitled 
another person, to refuse to produce if they were 
iow, egould be 12 his possession, unless such last. 
entitled torefuse mentioned person consents to their 


neiproance: production. 


INote. 
By Section 65, secondary evidence can be given when a document 
is in the custody of a person who is legally bound to produce it and 
who refuses to do. In the case therefore of a document protected 
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under this or the preceding section, secondary evidence of its contents 
could not be given. 


132. A witness shall not be excused from answer- 
ing any question as to any matter 
omainess notex- relevant to the matter in issue in any 
eweringonground § guit or in any Civil or criminal proceed- 
that ouewer will ing, upon the ground that the answer 
to such question will criminate, or 
may tend, directly or indirectly, to criminate such 
witness, or that it will expose, or tend, directly or in- 
directly, to expose such witness to a penalty or for- 
feiture of any kind: 


Provided that no such answer, which a witness 
shall be compelled to give, shall sub- 
ject him to any arrest or prosecution, 
or be proved against him in any criminal proceeding, 
except a prosecution for giving false evidence by 
such answer. 


Proviso. 


English rule as to criminating questions.—The rule is other- 
wise in England. There a witness need not answer any question, 
the answer to which would have a tendency tocriminate him. Under 
this rule the question has often been discussed how far the witness’ 
statement of his belief that the answer would criminate him is 
conclusive: it is now laid down that it is not conclusive, but that the 
Court must be satisfied from the circumstances of the case that there 
is a reasonable apprehension of danger if the answer were given. 
No such question can arise under the present section, the witness 
being bound to give an answer although its effect may be to criminate 
or expose him to penalty or forfeiture. The answer so given cannot, 
unless it be false, be ground for any subsequent criminal proceed- 
ing: but it might be made use for any purpose in a Civil suit. 

A witness is not exempt, in England, from answering a relevant 
question or producing a relevant document merely on the ground 
that the answer or the document would expose him toa civil action. 
Steph. Dig., §118. Thesame rule would, a fortior:, apply in India, 
as even the fact that the answer may incriminate him is no excuse 
for refusing to answer. 

Penalties for refusing to give evidence, and for perjury.—As 
to punishment for refusal to give evidence, see Indian Penal Code, 
Section 179; for giving false evidence, Section 193, Indian Penal 
‘Code, and see Crim. Proc. Code, Schedule V, XXVIII (11) 4 
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(© Alternative charges on Section 193),’’ from which it appears to be 
enough to’show contradictory statements in order to secure a con- 
viction. This is otherwise in England.—7ayl., § 879. 

A witness refusing to give evidence or produce a document is liable 
to a suit for damages under Act XIX of 1853, Section 26: see also 
the Civil Procedure Code, 1882, Sections 168, 175. 


133. An accomplice shall be a competent witness 
against an accused person; and a con- 
viction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
accomplice. 


Accomplice. 


Note. 

An accomplice is a competent witness against an accused. 
—This section lays down the law as it has been repeatedly admitted 
to exist in England. An accomplice comes into Court with a cone 
fessedly bad character, and deeply interested in the result of the case. 
Hence ‘the Court may presume that an accomplice is unworthy of 
credit, unless he is corroborated in material particulars.’’ (Section 
114(5).) Necessity, however, compels the admission of the testimony 
of accomplices, since, if it were excluded, it would frequently be 
impossible to find evidence to convict the greatest offenders. Hawk., 
P. C. &., 2, c. 46, s. 94: Roscoe, p.120. The necessity which compels 
the reception of such testimony requires the rule here laid down, that 
the testimony, when received, may suffice even though uncorroborated. 
The rule, however, is one more generally honored in the breach than 
in the observance. Prejudice against the admitted participator in a 
crime, deeply interested in the result of the trial, on the one hand,— 
and the necessity for the general principle contained in this section 
and in numerous reported cases, on the other hand—have produced 
the anomaly that while the principle is fully acknowledged it is almost 
invariably violated. The practice of Judges in England is to adutse 
juries not to convict upon the uncorroborated evidence of an accom- 
plice. A Jury cannot be directed to acquit under such circumstances, 
because it cannot be said that there is no evidence before them, 

A Judge will, therefore do properly in charging a Jury in sucha 
case, to comment on the degree to which the evidence is in the parti- 
cular case trustworthy or the reverse, to point out the danger, in 
ordinary cases, of relying on such testimony. His omission to do so, 
may, if, in the opinion of the Appellate Court, it has prejudiced the 
appellant, amount to an error of law and be ground for setting aside 
the verdict, R.v. Elahi Baksh, B. L. R., Sup. Vol. F. B., 459. 

Corroboration of accomplice.—It has been frequently held that 
the testimony of approvers should be corroborated as to the identity 
of the accused, Roscoe, 122; R. v, Budhu Nanku, 1 1. L, R., (Bom.) 
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475. Not only as to persons spoken of by an accomplice must there 
be corroborative evidence, but, which is more important still, as to 
the corpus delicti there must be some primd facte evidence pointing 
the same way to make the evidence of an accomplice satisfactory. 
As has been recognized in many cases, the man who charges another 
with the commission of a crime, in which he is himself implicated, 
requires corroboration as to the particular person, but still more as to 
the existence itself of any crime, or of the particular crime, from the 
penalty for which he is made free on the understanding that his testi- 
mony will be valuable for the prosecution.” &. v. Chatur Purshotam, 
1], L. R., (Bom.) 476, Note. The evidence requisite for the corrobo- 
ration of the testimony of an accomplice must proceed from an 
independent and trustworthy source, and previous statements made 
by the accomplice himself, though consistent with the evidence given 
by him at the trial, are insufficient for such corroboration. The con- 
fession of one of the prisoners cannot be used to corroborate the 
evidence of an accomplice against the others. Under Section 30 such 
confession can be taken into consideration against the accused but, as 
it requires corroboration itself, it does not add to the weight of the 
testimony of the accomplice. 2. v. Maldpd bin Kapand, 11 Bom. H. 
C. Rep., 196. See the notes to Sections 30, 114, and 157. 

It would, of course, be only under some special circumstances that 
a conviction could be had on the uncorroborated testimony of an 
accomplice. : 

Mr. Taylor, § 891 mentions one class of accomplices, whose evi- 
dence does not, in his opinion, require corroboration, viz., persons, 
who have been at onetime in communication with the criminals, 
but have subsequently abandoned the conspiracy and denounced it 
to the public authorities, under whose directions they continue to act 
till the matter is so far matured as to ensure conviction. It may be 
observed, however, that such persons are not accomplices, but infor- 
mers and spies, open to whatever infamy attaches to their profession ; 
and, in the next place that the very fact of the delay shows that the 
prosecution is waiting for corroborative evidence and, presumably, 
could not hope for a conviction without it. 

As to tender of pardon to an accomplice, see Criminal Procedure 
Code, Sections 337—339. 


134. No particular number of wit- 
nesses shal], in any case, be required 
for the proof of any fact. 


Number of wit- 
nesses. 


of witnesses.—According to English law, a person can- 
not be convicted of tregson, or misprison of treason, but on the testi- 
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mony of two witnesses, either both tothe same, or one to one and 
another to another overt act of the same treason.—7ayl,, § 869. 
This rule, however, does not apply in cases where the act of high 
treason alleged consists in an attempt on the Queen’s life or person. 
Nor, in England in charges of perjury will the uncorroborated evi- 
dence of a single witness suffice —ZJd., § 876. No such rule applies 
under the present law. The Judge is left unfettered in determining 
in each case whether the evidence is sufficient. 

In England there must in breach of promise of marriage cases be 
corroboration of the plaintiff’s evidence: and in bastardy cases corro- 
boration of the mother’s evidence. 


CHAPTER X. 


Or THE EXAMINATION OF WITNESSES. 


135. The order in which witnesses are produced 
Oiiscataroade: and examined shall be regulated by 
. . the law and practice for the time being 

tion of witnesses. relating to Civil and Criminal proce- 
dure respectively, and, in the absence of any such 
law, by the discretion of the Court. 


Law as to examination of witnesses.—See Chapter XV of the 
Code of Civil Procedure, 1882, Chapter XXV as to commissions— 
Sections 640—1 as to persons exempted from appearance: Section 
647 as to power of the High Court to frame rules as to affidavits 
and Section 642 as to exemption of Judicial Officers and parties, 
pleaders, &c., and witnesses from arrest under civil process while 
going to, attending or leaving Court. 

When a deposition, return to a commission, or affidavit is used in 
Court, as evidence of the matter stated therein, the party against 
whom it is read may, according to English law, object to the reading 
of anything therein contained on any ground on which he might 
have objected to its being stated by a witness, examined in open 
Court, except that no one can object to the reading of an answer to 
a question asked on a commission by his own representative, Steph. 
Dig., § 125. The Indian Evidence Act does not apply to affidavits. 
According to English law, when once a witness has been intention- 
ally sworn or has made the declaration necessary for giving evidence, 
the opposite party has a right to cross-examine: but not when a 


witness is summoned to produce a document or in order to be identi- 
fied. Steph. Dig., § 126, 
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If a witness, after being sworn, is shown to be incapable of under- 
standing, the Judge should strike out all his evidence. FR. v. Wihste- 
head, L. R.1 C. C. R., 33. 

As to evidence in Criminal Cases, see Chapter XXV of the Code 
of Criminal Procedure, 1882; Chapter X L as to commissions, and XLI 
as to certain special rules of evidence. 


136. When either party proposes to give evi- 
Jndgetodecide ence of any fact, the Judge may ask 
astosdmissibility the party proposing to give the evi- 
eeay cence, dence in what manner the alleged fact, 
if proved, would be relevant; and the Judge shall 
admit the evidence if he thinks that the fact, if 
proved, would be relevant, and not otherwise. 


If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some other 
fact, such last-mentioned fact must be proved before 
evidence is given of the fact first mentioned, unless 
the party undertakes to give proof of such fact and 
the Court is satisfied with such undertaking. 


If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge 
may, in his discretion, either permit evidence of the 
first fact to be given before the second fact 1s proved, 
or require evidence to be given of the second fact 
before evidence is given of the first fact. 


Illustrations. 

(a) It is proposed to prove a statement about a relevant fact by 
a person alleged to be dead, which statement is relevant under Sec- 
tion 32. 

The fact that the person is dead must he proved by the person 
proposing to prove the statement before evidence is given of the 
statement. 

(8) It is proposed to prove by a copy the contents of a document 
said to be lost. 

The fact that the original is lost must be proved by the person 
proposing to produce the copy before the copy is produced. 

(c) Ais accused of receiving stolen property knowing it to have 
been stolen. 

It is proposed to prove that he denied the possession of the 


perty. 
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The relevancy of the denial depends on the identity of the property. 
The Court may, in its discretion, either require the property to be iden- 
tihed before the denial of the possession is proved, or permit the denial 
of the possession to be proved before the property is identified. 

(2) Itis proposed to prove a fact (A) which is said to have been 
the cause or effect of a fact in issue. There are several intermediate 
facts (B, C and D) which must be shown to exist before the fact A 
can be regarded as the cause or effect of the fact in issue. The 
Court may either permit A to be proved before B, C or D is proved 
or may require proof of B, C and D before permitting proof of A. 

mes 137. The examination of a wit- 

meee enation’ ness by the party who calls him shall 
be called his examination-in-chief. 

The eyamination of a witness by 

gorosexamina- the adverse party shall be called his 

cross-examination. 

The examination of a witness, subsequent to the 

cross-examination, by the party who 

Re-examination. called him shall be called his re-ex- 


amination. 


138. Witnesses shall be first ex- 

Order ofexami- gmined-in-chief, then (if the adverse 
nations. Direc- . : 

tion of re-exami- party so desires) cross-examined, then 

nation. (ifthe party calling him so desires) 


re-examined. 


The examination and cross-examination must re- 
late to relevant facts, but the cross-examination need 
not be confined to the facts to which the witness 
testified on his examination-in-chief.(@) 

The re-examination shall be directed to the expla- 
nation of matters referred to in cross-examination ; 
and if new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may 
further cross-examine upon that matter. 

° Note. 
(1) Examination and cross-examination.—This subsection must 
be read along with Sections 146, 154, 155 and 156, which provide for 
questions as certain matters, other than relevant facts, being asked. 


In America a witness can be cross-examined only as to circum- 
stances connected with his examination-in-chief. If it is wished to 
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examine him as to other matters, the party must make him his own 

witness and use him as a witness in his own case. No such restric- 
tion exists in England or under the present Act. 

139. A person summoned to produce a docu- 

. ment does not become a witness by the 

Cross-examin- 5 
ation of person mere fact that he produces it, and can- 
called to produce not be cross-examined unless and until 
a document, : ; 

he is called as a witness. 
Note. 

Witness summoned to produce need not attend personally.—By 
Section 164 of the Civil Procedure Code, 1882, a person, who is 
summoned merely to produce a document, is deemed to have com- 
plied with the summons if he cause such document to be produced 
instead of attending personally to produce it. 


Witnesses to 140. Witnesses to character may 
character. be cross-examined and re-examined. 


141. Any question suggesting the answer which 
Leading ques- the person putting it wishes or expects 
nes. to receive, 1s called a leading question. 


142. Leading questions must not, if objected to 

Whentheymust by the adverse party, be asked in an 

not be asked. examination-in-chief, or in a re-exa- 
mination, except with the permission of the Court. 


The Court shall permit leading questions as to 
matters which are imtroductory or undisputed, or 
which have, in its opinion, been already sufficiently 
proved. 

Note. 
The Court may also, under Section 154, allow a witness to be asked 
leading questions by the party who calls him. 


When they may 143. Leading questions may be 
be asked. asked in cross-examination. 
Note. 


Leading questions —According to the American law, the Court 
has the power to stop leading questions being put in cross-examina- 
tion to a witness who shows an obvious bias against the party who 
called him, and in favor of the cross-examiner. 

Though this power is not conferred by the present law, a Judge is, 
of course, at liberty to intimate that, on the circumstances of the case 
the witness should be left to tell his own story, and, if this intimation 
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is not complied with, to take it into account in estimating the value 
of theevidence. Theright to ask leading questions does not mean that 
an advocate is, in cross-examination, to put into a witness’ mouth the 
very words which he is to echo back : nor ought he to assume as proved 
facts which have not been proved, or evidence given which has not been 
given. R. v. Hardy, 24 Howell State Trials, 755.—TZayl., § 1288. 


144. Any witness may be asked, whilst under 
Evidence asto ©Xamination, whether any contract, 
matters in writ- grant or other disposition of property, 
ee as to which he is giving evidence, was 
not contained in a document, and if he says that it 
was, or if he is about to make any statement as to 
the contents of any document, which, in the opinion 
of the Court, ought to be produced, the adverse 
party may object to such evidence being given until 
such document is produced, or until facts have been 
proved which entitle the party who called the witness 
to give secondary evidence of it. 


Ezxplanation.—A witness may give oral evidence of 
statements made by other persons about the contents 
of documents if such statements are in themselves 
relevant facts. 

Illustration. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D—‘ B wrote a letter accusing 
me of theft, and I will be revenged on him.’ This statement is rele- 
vant, as showing A’s motive for the assault, and evidence may be 
given of it, though no other evidence is given about the letter. 

IN ote. 

Evidence as to matters in writing.—This section merely points 
out the manner in which the provisions of Sections g1 and 92 as to 
the exclusion of oral by documentary evidence may be enforced by 
the partres to the suit. ‘ Documents which in the opinion of the 
Court ought to be produced”? would, of course, include the cases 
referred to in Section 91, where the law requires a matter to be 
seduced to the form of a document. 


145. A witness may be cross-examined as to pre- 

. vious statements made by him in writ- 
Cross-examin-. : :o 2 

asto previ. ing or reduced into writing and rele- 

write =" vant to matters in question without 

such writing being shown to him, or 
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being proved ; but if it is intended to contradict him 
by the writing, his attention must, before the writ- 
ing can be proved, be called to those parts of it which 
are to be used for the purpose of contradicting him. 


Note. 

Cross-examination as to previous statements in¢writing.—The 
present section corresponds with the English law (Common Law Pro- 
cedure Act, 1854, Section 24), which superseded the common law rule 
the contrary effect. Zhe Queen’s Case, 2 Br. & Bing., 284. 

It is, of course, often important that, when a witness is under cross- 
examination as to his previous statements, the fact of their having 
been reduced to writing should be concealed from him. It is only 
reasonable, however, that when he has given his answer, he should, 
before the document, which is to be used for the purpose of contra- 
dicting him, is proved, be allowed to see it and have the chance of 
correcting himself. Questions under this section may, with the per- 
mission of the Court, be asked of the witness by the party who called 
him; Section 154. 

It must be remembered that the rule here laid down applies only if the 
previous statement in question was relevant to the matter in question. 

As to contradictions of this and every other class, the following 
caution, quoted from the observations of the Punjab Government on 
the Criminal Report for 1871, is worthy of attention. 

‘“‘ The contradictions and transparent falsehoods of witnesses often 
carry more weight with English Judges than is reconcileable with 
equity and a knowledge of the character of the people. A case may 
be in the main true, and would win on its merits alone, but an igno- 
rant witness, doubtful of the procedure of the Courts, and anxious to 
make his story fit the opinion which he perceives the Judge has form- 
ed, embellishes it with imaginary incidents, which are dissipated 
under cross-examination, or contradicted by other witnesses, and the 
case is dismissed, the Judge believing, what is by no means neces- 
sarily correct, that a story must be false which the witnesses seek to 
establish with the assistance of falsehood. It is rather by a patient 
study of the character of the people and an intimate acquaintance 
with their habits and modes of thought, than by the application of 
general principles of evidence, that a Magistrate can hope to discrimi- 
nate between truth and falsehood in an Indian Law Court,’’ 


146. When a witness is cross-examined, he may, 
Questionslawful 12 addition to the questions herein- 
in cross-examin- before referred to, be asked any ques- 
ere tions which tend 
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(1) to test his veracity ; 

(2) to discover who he is and what is his position 
in life, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him, or might 
expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 


Note. 


Questions lawful in cross-examination.—This does not mean 
that a witness may be asked questions on irrelevant topics for the 
mere purpose of contradicting him or of proving contradictory state- 
ments. For, unless inthe case of the Exceptions mentioned in Sec- 
tion 153, his answers to questions tending to shake his credit cannot 
be contradicted ; nor by Section 155, can former contradictory state- 
ments be proved, unless that part of the witness’ evidence, which they 
contradict, was itself liable to be contradicted. 

“‘The laws of evidence on this subject, as to what ought and what 
ought not to be réceived, must be considered as founded on a sort of 
comparative consideration of the time to be occupied in examinations 
of this nature, andthe time which it is practicable to bestow upon 
them. If we lived for a thousand years instead of about sixty or 
seventy, and every case were of sufficient importance, it might be 
possible, and perhaps proper, to throw a light on matters in which 
every possible question might be suggested, for the purpose of seeing 
by such means whether the whole was unfounded, or what portion of 
it was not, and to raise every possible inquiry as to the truth of the 
statements made. But I donot see how that could be; in fact, man- 
kind find it to be impossible.’’ Perv Rolfe, B., in Attorney General 
v. Hitchcock, 1 Ex, gI, 105. 

A party may discredit his own witness on general grounds. — 
Questions under this section may, with the permission of the Court, 
be asked of a witness when he is being examined-in-chief or re-exa- 
mined: see Section 154. Accordingly, a party may, if the Court 
permits, discredit his own witness on general grounds, which he can- 
not do in England. 


147. Ifany such question relates to a matter 
When witness Yelevant to the suit or proceeding, the 
to be compelled provisions of Section 132 shall apply 
to answer. 
thereto. 


310 EXAMINATION OF WITNESSES. [cH. x, 


148. Ifany such question relates to a matter not 
Courtto decide Yelevant to the suit or proceeding, 
when question except in so far as it affects the credit 
shall beasKedané of the witness by injuring his character, 
compelled to an- the Court shall decide whether or not 
mia the witness shall be compelled to 
answer it, and may, if it thinks fit, warn the witness 
that he is not obliged to answer it. In exercising 
its discretion, the Court shall have regard to the 
following considerations :— 
(1.) Such questions are proper if they are of such 
a nature that the truth of the imputation conveyed 
by them would seriously affect the opinion of the 
Court as to the credibility of the witness on the mat- 
ter to which he testifies. 


(2.) Such questions are improper if the imputa- 
tion which they convey relates to matters so remote 
in time, or of such a character, that the truth of the 
imputation would not affect, or would affect in a 
slight degree, the opinion of the Court as to the cre- 
dibility of the witness on the matter to which he 
testifies. 

(3.) Such questions are improper if there is a 
great disproportion between the importance of the 
imputation made against the witness’ character and 
the importance of his evidence. 


(4.) The Court may, if it sees fit, draw, from the 
witness’ refusal to answer, the inference that the 
answer if given would be unfavorable. 


Protection of witness against improper questions.—The Court 
has the power either of prohibiting questions under this section, and, 
if the question be allowed, of drawing or not drawing an inference 
from a witness’ refusal to answer. The exclusions provided in (2) 
and (3) and in Sections 151, 152 indicate, with more distinctness 
than is to be found in the English law, the principles on which the 
Court should proceed in protecting witnesses from reckless and un- 
justifiable interrogation. A witness is not to have his whole past 
life raked up and dragged into publicity merely because he comes 
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forward in obedience to the law to give evidence in Court : so serious 
a private inconvenience can be justified only by a real necessity; 
and itis not so justified when either the imputation, if true, would 
not affect the witness’ credibility, or when the injury to the witness’ 
character is very serious, while the importance of the evidence very 
small. A woman who in some question of contract is asked, “did 
you not, twenty years ago, have an illegitimate child ?”’ has a right to 
be protected on the ground, Ist, that if she had, it does not affect 
her truthfulness ; and 2nd, that it is not worth while to endanger her 
reputation for so trifling a cause. 

So in England in cases of indecent assault or attempt at rape, the 
prosecutrix cannot be asked if she had not previously had connection 
with a man other than the prisoner for the question is not relevant to 
the issue, R. v. Hodgson, R. & R., 211; R.v. Clarke, 2 Stark, N. P.C. 
241; R.v. Cockroft, 11 Cox, Cr. C., 410; FR. v. Holmes, L. R., 1. 
C, C. R., 334. The Judgment of Coleridge, J., in &. v. Robins, 2 
M. & Rob., 512, affirming the contrary has more than once been 
denounced as bad law. But see Section 155 (4). 

In R. v. Martin, 6 C. & P., 562, the evidence was as to the prose- 
cutrix having previously had connection with the prisoner, and in 
R.v. Barker, 3 C & P., 589., the question was as to evidence show- 
ing the prosecutrix to be a common prostitute; in these cases the 
evidence was held to be admissible for it has a direct bearing upon 
the question of assent. Section 155 (4) allows of proof in such cases, 
that the prevention was of generally immoral character. 

See Section 114 h. 

Sir James Stephen gives a question asked on the famous “ Claim- 
ant” case as an illustration of the length to which in some cases the 
right of asking discrediting questions may be carried. The ques- 
tion was whether A committed perjury in swearing that he was R, T, 
B swore that he made tattoo marks on the arm of R. T. which were 
not and could never have been on the arm of A. B was asked and 
compelled to answer the question whether many years after the alleged 
tattooing and many years previous to the trial, he committed adultery 
with wife of one of his friends. Steph. Dig. § 129. 


149. Nosuch question as is referred to in Section 
148 ought to be asked, unless the per- 
Question not to : ‘ 
be asked withont 80 asking it has reasonable grounds 
reasonable for thinking that the imputation which 
grounds, ; 5 
it conveys is well-founded. 


Illustrations. 
(a2) A barrister is instructed by an attorney or vakil that an 
important witness is a dacoit. This is a reasonable ground for ask- 
ing the witness whether he is a dacoit. 
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A pleader is informed by a person in Court that an important 
witness is a dacoit. The informant on being questioned by the 
pleader gives satisfactory reasons for his statement, This is a reason- 
able ground for asking the witness whether he is a dacoit. 

(c) A witness, of whom nothing whatever is known, is asked at 
random whether he is a dacoit. There are here no reasonable 
grounds for the question. 


(Zz) <A witness, of whom nothing whatever is known, being ques- 
tioned as to his mode of life and means of living, gives unsatisfactory 
answers. This may be a reasonable ground for asking him if he is a 


dacoit. 


IN ote. 

Reasonable grounds.—The Illustrations show that the “ reason- 
able grounds,” which justify such questions, may be much slighter 
than would justify a man in making an imputation under other cir- 
cumstances. A barrister who is told a discrediting fact by an attorney 
or vakil, or a pleader who hears such a fact from a person who appears 
to know about it, is justified in so far assuming its truth as to question 
a witness about it ; and he may even do so with no other justification 
than the witness’ unsatisfactory replies. 


150. If the Court is of opinion that any such 
question was asked without reasonable 
Procedure of rounds, it may, if it was asked by 
Court in case of . 
question being any barrister, pleader, vakil or attor- 
asked without mney, report the circumstances of the 
reasonable . 
grounds. case to the High Court or other autho- 
rity to which such barrister, pleader, 
vakil or attorney is subject in the exercise of his 


profession. 


151. The Court may forbid any questions or 

inquiries which it regards as indecent 

Indecent and or scandalous, although such questions 
scandalous ques- ° ° 8 ; 

tions. or inquiries may have some bearing on 

the questions before the Court, unless 

they relate to facts in issue, or to matters necessary 

to be known in order to determine whether or not 


the facts in issue existed. 


See notes to Section 148. 
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152. The Court shall forbid any question which 

appears to it to be intended to insult 

te erestions in. or annoy, or which, though proper in 
nded to insult . 

or annoy. itself, appears to the Court needlessly 


offensive in form. 


153. When a witness has been asked and has 
answered any question which is rele- 
erin aie ct ~=vant to the inquiry only in so far as it 
tradict answers tends to shake his credit by injuring 
cea his character, no evidence shall be 
given to contradict him; but if he 
answers falsely, he may afterwards be charged with 
giving false evidence. 


Exception 1.—If a witness is asked whether he 
has been previously convicted of any crime and 
denies it, evidence may be given of his previous 
conviction.() 


Heception 2.—If a witness is asked any question 
tending to impeach his impartiality and answers it 
by denying the facts suggested, he may be con- 
tradicted.() 

Illustrations. 

(a) A claim against an underwriter is resisted on the ground of 
fraud. ° 

The claimant is asked whether, in a former transaction, he had not 
made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(6) A witness is asked whether he was not dismissed from a situa- 
tion for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A. is asked whether he himself was not on that day at Calcutta. 
He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible not as contradicting A on a fact which 
affects his credit, but as contradicting the alleged fact that B was 
seen on the day in question in Lahore. (3) 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence, 
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(d) Ais asked whether his family has not had a blood feud with 
the family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the 
question tends to impeach his impartiality. 


Note. 


This section is based upon the rule of English law that, if ques- 
tions put to a witness for the purpose of testing his credit relate to 
relevant facts, they can be contradicted by independent evidence ; if 
to irrelevant, they cannot. It is obvious that but for such arulea 
suit might easily digress into a various collateral issues and become 
practically interminable, The exceptions refer to two matters which 
are easily susceptible of proof and strike at the very root of the 
witness’ trustworthiness. It is very important to know whether a 
witness has been previously convicted, or has received a bribe from 
the other party. On the other hand no great expenditure of time 
need be involved in ascertaining how the facts stand. 

(1) Proof of previous conviction.—That evidence is necessarily 
the conviction itself, In &. v. Watson, 2 Stark., 149, Lord Ellen- 
borough observed: “ For the purpose of ascertaining the credit due 
to witnesses, the Court indulge free cross-examination ; but when a 
crime is imputed to a witness, of which he may be convicted by due 
course of law, the Court knows but one medium of proof, the record 
of conviction.’’ As to how a previous conviction is to be proved, see 
Sections 76 and 77. 

(2) Impeachment of witness’ impartiality.—As e¢.g., that the 
witness has been endeavouring to suborn witnesses against a party 
to the proceeding. . 

A denial includes refusal to admit, a witness who is asked, * were 
you convicted last year of perjury ?’ or, have you not received Rupees 
50 from the defendant about this case? and says that he does not 
know or that he has forgotten, practically denies it, 

The distinction made between cases coming within the section and 
those within Exception 2 is exemplified in Yewi2’s case, ‘One Yewin 
was indicted for stealing wheat. The principal witness against him 
was a boy of the name of Thomas, his apprentice. Lawrence, J., 
allowed the prisoner’s counsel to ask Thomas in cross-examination, 
whether he had not been charged with robbing his master, and 
whether he had not afterwards said, he would be revenged of him, 
and would soon fix himin Monmouth gaol? Hedenied both. The 
prisoner’s counsel then proposed to prove, that he had been charged 
with robbing his master, and had spoken the words imputed to him. 
Lawrence, J, ruled, that his answer must be taken as to the former ; 
but that, as the words were material to the guilt or innocence of the 
prisoner, evidence might be adduced that they were spoken by the 
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witness.” Note to Harris v. Tippett, 2 Camp, 638. That a witness 
has been bribed may of course be proved, R. v. Langhorn, 7 Howe 
St. Tr., 466 ; or that he has tried to suborn others, R. v. Lord Strafford, 
Ibid., 400; Attorney-General v. Hitchcock, 1 Ex.,91. But the ques- 
tion must be one which goes directly to prove, and not merely to sug- 
gest, improper conduct or partiality of the witness. ‘ A distinction 
should be observed between those matters which may be given in 
evidence by way of contradiction, as directly affecting the story of the 
witness touching the issue before the jury, and those matters which 
affect the motives, temper, and character of the witness, not with re- 
spect to his credit, but with reference to his feelings towards one party 
or the other.”’ Attorney-General v. Hitchcock, \bid., 100. 


154. The Court may, in its discretion, permit the 
person who calls a witness to put any 


Question by par- : : j , 
ty tohisown wit- questions to him which might be put 
et in cross-examination by the adverse 
party. 
INote.- 


When a party may show general bad character of his witness. 
The person, therefore, who calls a witness may, with the permis- 
sion of the Court, ask him questions to show his general bad charac. 
ter ; this is not permitted by the English law. 

This is an extension of Section 142; the Court may, in its discre- 
tion, allow leading questions to be put in the examination-in-chief or 
re-examination under the present section, 


155. The credit of a witness may be impeached 
in the following ways by the adverse 

de ect’ ~=oparty, or, with the consent of the 
Court, by the party who calls him :— 


(1.) By the evidence of persons who testify that 
they, from their knowledge of the witness, believe 
him to be unworthy of credit ; 


(2.) By proof that the witness has been bribed 
or has accepted") the offer of a bribe, or has re- 
ceived any other corrupt inducement to give his 
evidence ; 

(3.) By proof of former statements inconsistent 


with any part of his evidence which is liable to be 
contradicted ;(2) 
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(4.) When aman is prosecuted for rape or an 
attempt to ravish, it may be shown that the prose- 
cutrix was of generally immoral character. (8) 


Ezplanation.—A witness declaring another wit- 
ness to be unworthy of credit may not, upon his 
examination-in-chief, give reasons for his belief, but 
he may be asked his reasons in cross-examination, 
and jhe answers which he gives cannot be contra- 
dicted, though, if they are false, he may afterwards 
be charged with giving false evidence.(‘) 


Illustrations. 

(a) A-sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said 
that he had not delivered the goods to B. 

The evidence is admissible. 

(6) Ais indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound 
of which he died. 

Evidence is offered to show that, on a previous occasion, C said 
that the wound was not given by A or in his presence. 

The evidence is admissible. 


Impeaching credit of a witness.—In England the right of the 
party calling a witness to discredit him was for long a disputed 
point. Since 1854 the rule has been that a party, calling a witness, 
may not impeach his credit by general evidence of bad character : 
but in case of a witness whom the Judge considers “hostile”? (as 
opposed to merely ‘“ unfavorable’) may contradict him by other 
evidence or, with the lease of the Judge, prove other inconsistent 
statements. The present section is more general, and, subject to 
the permission of the Court, enables the party calling a witness who 
proves ‘hostile’ to put any question that could be asked in cross- 
examination. 

The credit of a witness is, of course, indirectly impeached by evidence 
disproving the facts which he has asserted: for this provision is made 
in Section 5. It may be directly impeached by such questions as are 
provided for in Section 146, 154,0r 155. But itis often further neces- 
sary to give independent testimony as to the character of the witness 
with a view to showing that he is unworthy of belief; and this may be 
done in the four ways specified in the section. 

The Bombay High Court in &. v. Sackavam Muckunjt, 11 Bom., 
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166, appear to consider that the provision of the Indian Evidence 
Act for the contradiction of witnesses is less extensive than that of 
the English law. If however, Section 5 be read with these sections, 
it will, I think, be seen that they are identical. 

Foundation for discrediting a witness need not be laid.—By 
the English law it is necessary, before giving evidence for the purpose 
of discrediting a witness, to lay a foundation for the evidence to be 
given by the interrogation of the witness himself and his denial. This 
is not necessary under the present Act. 

(1) Acceptance of bribe may be proved, but mere offer cannot. 
—The word “ accepted’’ was substituted by Act XVIII of 1872 for 
the word “ offered.’? The substitution was grounded probably on the 
ruling in the English case, Attorney-General v. Hitchcock, 1 Ex., page 
g!, where a witness in a revenue case was asked whether he had not 
said that the revenue officers had offered him £20 to give the evidence 
which he did, and denied having said so: and the Court refused to 
admit evidence to contradict him. In that case during the argument, 
Alderson, B., (page 98) pointed out that those who seek to adduce 
such evidence ‘‘ endeavour to fix the corrupt state of mind upon the 
person to whom the offer is made, and not upon him who makes the 
offer. The offer, without acceptance, is nothing as regards the person 
to whom the offer is made.” In delivering judgment, Pollock, C. B., 
observed, “In this case it is admitted, that, with reference to the 
offering of a bribe, it could not originally have been proved that the 
offer of the bribe had been made to the witness to make a particular 
statement, the bribe not having been accepted by him. And the 
reason is that it is totally irrelevant to the matter in issue that some 
person should have thought fit to offer a bribe to the witness to give 
an untrue account of a transaction, and it is of no importance what- 
ever if that bribe was not accepted. It is no disparagement to a 
man that a bribe is offered to him: it may be a disparagement to the 
person who makes the offer.” The offer may be some evidence of 
the opinion of the person offering that the witness is open to a bribe; 
but that opinion may be mistaken and, whether correct or not, may in 
strictness be regarded as irrelevant. 

On the other hand it is sometimes possible to prove that a bribe has 
been offered, although its acceptance may be denied. And the fact 
that such an offer has been made is one which might not unreason- 
ably be borne in mind by a Judge, who is endeavouring, as Indian 
Judges often have to do, with very scanty materials, to estimate a 
witness’ claim to belief. Supposing the evidence to establish and the 
witness to admit that the opposite party had been in communication 
with him and had taken active steps to tamper with his truthfulness, 
is not this fact one which any reasonable tribunal would take into 
consideration, although the actaal acceptance of the bribe could not 
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be proved. The alteration, like several of the amendments mtro- 
duced by Act XVIII of 1882, appears to have been made without 
adequate regard to the considerations which led the original framers 
of the Act to word it as they did. 

(2) Previous inconsistent statements liable to contradiction. 
—That is, any part of his evidence that relates to a fact in issue or 
relevant, or which falls within the Exceptions to Section 153. 

E. g., A witness who has sworn to seeing a murder committed, and 
who has denied having been previously convicted or having received 
a bribe from either party, may be discredited by proof of his having 
made contradictory statement as to either of these points. 

So, if a witness’ opinion is relevant as to sanity or identity, he may 
be asked if he has not expressed a contrary opinion; but where a 
witness has merely spoken to a fact, a previous expression of opinion 
by him as to the merits of the case is not relevant, and, therefore, if 
he denies having made it, he cannot be contradicted.—Zayl., § 1300. 
Attorney-General v. Hitchcock, 1 Ex., gi. 

(3) Proof of immoral character of prosecutrix.—The previous 
conduct of the prosecutrix might also, in such a case, be shown to be 
relevant under Section 8, 

(4) Reasons for belief as to untrustworthiness of a witness.—It 
is very dangerous in cross-examination to ask a witness his reasons for 
believing a witness to be untrustworthy. He is, by such a question, 
enabled to state any unfavorable fact without fear of contradiction. 


156. When a witness whom it is intended to 

. corroborate gives evidence of any rele- 

ing te corebo, Vant fact, he may be questioned as to 

rate evidence of any other circumstances which he ob- 

retevant fact,ad- served at or near to the time or place 

at which such relevant fact occurred, 

if the Court is of opinion that such circumstances, 

if proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies. 


Illustration. 

A, an accomplice, gives an account of a robbery in which he took 
part. He describes various incidents unconnected with the robbery 
which occurred on his way to and from the place where it was com- 
mitted. 

Independent evidence of these facts may be given in order to cor- 
roborate his evidence as to the robbery itself. 


INote- 
Govroborative Evidence.—This section provides for the admission 
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of evidence given for the purpose, not of proving a relevant fact but 
of testing the witness’ truthfulness. There is often no better way of 
doing this than by ascertaining the accuracy of his evidence as to 
surrounding circumstances, though they are not so immediately con- 
nected with the facts of the case as to be themselves relevant. While, 
on the one hand, important corroboration may be given in the case of 
a truthful witness, a valuable field for cross-examination and exposure 
is afforded in the case of a false witness. In order to prepare the 
ground for their corroboration, it is necessary to elicit these surround- 
ing circumstances in the first instance from the witness himself, and 
for this the section makes provision. 


157. In order to corroborate the testimony of a 
witness, any former statement made by 


Formor state- such witness relating to the same fact, 
Bede at or about the time when the fact 


corroborate later took place, or before any authority 
testimony as to 


same fact. legally competent to investigate the 
fact, may be proved. 


Note-.' 

Previous statements as corroboration.—This section, as did the 
Evidence Act before in force in India, but in opposition to the gener- 
ally received rule in England, allows a witness to be corroborated by 
proof that he has said the same thing on a previous occasion, the only 
condition being that this previous statement shall have been made 
either about the time of the occurrence, or before a competent autho- 
rity. This condition is to some extent a safe-guard against fictitious 
statements designedly made to support subsequent evidence; but it 
is obvious that the corroborative value of such previous statements 
depends entirely on the circumstances of each case; and that they 
may easily be entirely valueless. As independent evidence of a fact 
statements are, by Section 8, relevant, as conduct, if they accompany 
and explain facts other than statements. The mere fact of a man 
having on a previous occasion made the same assertion adds but 
infinitesimally to the chances of its truthfulness: and Judges should 
distinguish it from really corroborative evidence. 

In R. v. Malapa bin Kapand, 11 Bom. H.C. Rep., 196, the Sessions 
Judge based the conviction of the prisoner upon the testimony of 
an approver, and used the statements made by the approver to 
his parents and the police to corroborate his evidence at the trial. 
Nanabhai Haridas, J., in delivering the judgment of the High Court 
of Bombay on appeal, observed (p. 197), “‘ Section 157 of the Evidence 
Act, no doubt provides that any former statements made by a witness 
at or about the time when the fact in issue took place, or before any 
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competent authority, may be proved to corroborate his testimony ; 
and accordingly the Session Judge has made use of Murgifs’ state- 
ments, made on different occasions to his parents and to police 
officers, shortly after the murder. But such corroboration, we think 
hardly suffices. It can scarcely be said to answer the purpose for 
which juries are advised by Judges to require the evidence of an 
accomplice to be confirmed, From the position in which he stands it 
is considered unsafe to act upon his evidence alone. Hence the rule 
requiring confirmation of it as to the prisoners by some independent 
reliable evidence. But his statement, whether made at the trial or 
before the trial, and in whatever shape it comes before the Court, is 
still only the statement of an accomplice, and does not at all improve 
in value by repetition.”’ 


‘158. Whenever any statement, relevant under 

What matters ection 32 or 33, is proved, all matters 
may be provedin may be proved, either in order to con- 
rovedatatemene tadict or to corroborate it, or in order 
relevant under to impeachor confirm the credit of 
Section 32 or 38. the person by whom it was made, 
which might have been proved if that person had 
been called as a witness and had denied upon cross- 


examination the truth of the matter suggested. 


IN ote. 

Rules relating to the impeaching or confirming of a witness’ 
credit apply also to cases coming under Section 32 or 33.—This 
refers to certain statements, made by persons, who from some unavoid- 
able cause cannot be produced, and of which under Sections 32 and 
33 evidence may, in the circumstances there described, be given. 
The present section has the effect of exposing any such statement, 
when admitted, as far as may be, to all the scrutiny and giving it the 
advantage of all the corroboration, which it would have had on the 
cross-examination of the person making it. 


159. <A witness may, while under examination, 
Refreshingme- refresh his memory by referring to any 
mory. writing“ )made by himself at the time 
of the transaction concerning which he is questioned, 
or so soon afterwards that the Court considers it 
likely that the transaction was at that time fresh in 
his memory. 


The witness may also refer to any such writing 
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made by any other person, and read by the witness 
within the time aforesaid, 1f when he read it he knew 
it to be correct.(?) 


Whenever a witness may refresh his memory by 
ee reference to any document, he may, 
en witness ° .  % 

may use copy of With the permission of the Court, refer 

document to re- toa copy of such document: Provided 

* the Court be satisfied that there is suffi- 

cient reason for the non-production of the original. 

An expert may refresh his memory by reference 
to professional treatises. 


IN ote. 

(1) Refreshing memory.— Human memory and human inaccu- 
racy being what they are, an important aid to exactness would, it is 
obvious, be thrown away, if witnesses were not at liberty to fortify 
their recollection by reference to written memoranda. All the law 
does here is to prescribe certain conditions with a view to securing 
that the memoranda so employed shall be trustworthy. These con- 
ditions are laid down in the section. As to what is the time, within 
which the Court will consider it likely that a transaction would be 
fresh in the witness’ memory, much must depend on the circumstances 
of each case. Mr. Taylor mentions a Scotch case in which the Court 
refused to allow a witness to refresh his memory by referring to notes, 
prepared by himself some weeks after the occurrence of the trans- 
action and after he had reason to believe that he would be called to 
give evidence.—7ayl., § 1264. Notes prepared at the instance of the 
party calling the witness are especially objectionable. Steinkeller 
v. Newton,9 C. & P., 315. It is not, however, necessary that the docu- 
ment should be admissible in evidence. 

A document, accordingly, inadmissible for want of a stamp or 
registration, may be used for this purpose.—Tayl., § 1268. 

Where the document consists of entries or a memorandum compiled 
from notes taken or entries made at the time, it may be still regarded 
as an original document if it falls within the requirements of the two 
first sub-sections of clause 159. Burton v. Plumer, 2 A. & E., 344. 

In Horne v. Mackensie, 6 Cl. & Fin., 628, a surveyorwas allowed 
to refresh his memory from the printed copy of a report, compiled 
from his original notes, of which it has substantially, though not 
literally, a copy. 

(2) The document may have been written by another person.— 
So a witness may refer to entries in a log-book not made by himself, 
but examined by him from time to time while the occurrences were 
recent; to depositions made by him in another Court, the correctness 
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of which he ascertained at the time; to minutes made by another 
person which he has checked; or to a receipt which he has seen 
given.— Zayl., § 1267, 


160. A witness may also testify to facts men- 

Testimony to woned in any such document as is 
factsstatedindo. mentioned in Section 159, although he 
cument mention- has no specific recollection of the facts. 
eee" themselves, if he is sure that the facts 
were correctly recorded in the document. 


Lllustvation. 


A book-keeper may testify to facts recorded by him in books regu- 
larly kept in the course of business, if he knows that the books were 
correctly kept, although he has forgotten the particular transactions 
entered. 


IN ote. 


Independent recollection of the transaction unnecessary.— This 
is an important extension of the rule laid down in the preceding sec- 
tion. A witness may have no recollection of a transaction and may 
be unable, even with the aid of the document, to recall it, and yet, 
from seeing the document or his signature upon it, may be able to 
speak with positiveness to the occurrence of the transaction. 


Thus, a solicitor who has made a parol lease and entered a memo- 
randum of it in his book may refer to it though he has no independent 
recollection of the transaction: so, a barrister to the notes on his 
brief in order to show that a witness has varied in his statement. So, 
also, a witness may look at his own attestation to a deed and say that 
from seeing it he is sure that he saw the party execute it, though he 
has no recollection of the fact: and a banker’s clerk may, from seeing 
his writing on a bill of exchange, be able to swear that it passed 
through his hands.—Tayl., § 1269. 


What the witness’ evidence in such cases comes to is this: ‘I 
know that signature to be mine, and from seeing the signature, I am 
positive that the transaction occurred.”’ 


The word “ document” might be held to include “copy of sucha 
document,”’ to which reference is made in the last paragraph of sec- 
tion 159: but this can hardly be the intention. In England the rule 
is that “if the copy be an imperfect copy, or be not proved to be a 
correct copy, or if the witness has no independent recollection of the 
facts narrated therein, the original must be used. Doe v. Perkins, 3 
T.R,, 749.—Zayl., § 1266. 
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161. Any writing referred to under the provi- 
sions of the two last preceding sections 

Right ofadverse must be produced and shown to the 
Per used to re, adverse party if he requires it; such 
fresh memory. § party may, if he pleases, cross-examine 


the witness thereupon. 


INote. 

Adverse party may cross-examine witness upon document used 
to refresh memory.—It is to be observed that it is only when a 
document is used for purposes referred to in Sections 159 and 160, 
that the adverse party has a right to see and cross-examine upon it; 
and, therefore, if a cross-examining council puts a paper into a wit- 
ness’ hands and asks him as to its general character or handwriting, 
the opposite party will not, on that account merely, be entitled 
to see it. 

The English rule as to a document used to refresh a witness’ 
memory, is that the opposite party may inspect the document and 
cross-examine the witness on such entries as have been already 
referred to without putting in the document as part of his own 
evidence: but that if he goes further and asks questions as to other 
parts he makes it his own evidence.—TZayl., § 1270, Nosuch distinc- 
tion appears to be maintained by the present law. If the document 
is used for the purposes mentioned, the witness may be cross- 
examined upon it. 


162. A witnesssummoned to produce a document 
shall, if it 18 in his possession or power, 

doo ouetion OF ring it to Court, notwithstanding any 
objection which there may be to its 

production or to its admissibility. The validity of 
any such objection shall be decided on by the Court. 


The Court, if it sees fit, may inspect the document, 
unless it refers to matters of State, or take other 
evidence to enable it to determine on its admissibility. 


If for such a purpose it is necessary to cause any 
document to be translated, the Court 
may, if it thinks fit, direct the trans- 
lator to keep the contents secret, unless 
the document is to be given in evidence: and if the 
interpreter disobeys such direction, he shall be held 


oO 
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to have committed an offence under Section 136 of 
the Indian Penal Code. 


Note. 

Section 123 makes the production of evidence as to unpublished offi- 
cial records of affairs of State entirely dependant upon the discretion 
of the Head of the Department concerned. It is therefore unnecessary 
for the Judge to have the right of inspecting any document of this 
character; but he may inspect a document which falls under Section 
130 Or 131 in order to judge of its admissibility. The person in custody 
of what he considers a privileged state document should bring it with 
him to Court, in case of the Court deciding that it is not so: but there 
in no necessity as in England, for him to state that he objects to the 
production on grounds of public policy. See Kain v. Farrer, 37 L. J. 
Rep., n. Ss. 469. The Head of the Department can give or with- 
hold his permission as he thinks fit, Section 123. 


163. When a party calls for a document which 
7 _ he has given the other party notice to 
dome 8 "Goon. Produce, and such document is pro- 
ment called for duced and inspected by the party call- 
and produced on ing for its production, he is bound to 
give it as evidence if the party pro- 

ducing it requires hin to do so. 


164. When a party refuses to produce a docu- 

; _ ment which he has had notice to pro- 
oe oe duce, he cannot afterwards use the 
ment production document as evidence without the con- 
of woh wee sent of the other party or the order of 


the Court. 


Lllustration. 

A sues B on an agreement and gives B notice to produce it, At 
the trial, A calls for the document and B refuses to produce if A 
gives secondary evidence of its contents. B seeks to produce the 
document itself to contradict the secondary evidence given by A, or in 
order to show that the agrcement is not stamped. He cannot do so. 


165. The Judge may, in order to discover or to 
obtain proper proof of relevant facts, 
Judge’s power . , 
to pat questions ask any question he pleases, in any 
or order produc: form, at any time, of any witness, or 
a of the parties, about any fact relevant 
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or irrelevant ; and may order the production of any 
document or thing: and neither the parties nor 
their agents shall be entitled to make any objection 
to any such question or order, nor, without the leave 
of the Court, to cross-examine any witness upon any 
answer given in reply to any such question. 


Provided that the judgment must be based upon 
facts declared by this Act to be relevant, and duly 
proved : 


Provided also that this section shall not authorize 
any Judge to compel any witness to answer an 
question, or to produce any document which sack 
witness would be entitled to refuse to answer or 
produce under Sections 120 to 131 both inclusive, if 
the question were asked or the document were called 
for by the adverse party; nor shall the Judge ask 
any question which it would be improper for any 
other person to ask under Section 148 or 149; nor 
shall he dispense with primary evidence of any docu- 
ment, except in the cases hereinbefore excepted. 


IN ote. : 

Questions by Court.—The object of the questions which the 
Judge is here empowered to put is either to discover a relevant 
fact, or to obtain proper proof of it. There is, accordingly, no relax- 
ation of the rules previously laid down as to relevancy. The section 
merely authorizes questions the object of which is to ascertain whether 
the case is or is not proved in accordance with them. 

‘* When the counsel for the prisoner has examined or declined to 
cross-examine a witness, andthe Court afterwards, and of its own 
motiqn, examined him, the witness cannot then, without the permis- 
sion of the Court, be subjected to cross-examination. When, after 
the examination of a witness by the complainant and the defendant, 
the Court takes him in hand, he is put under special pressure, as the 
Judge is empowered to ask any question he pleases, in any form 
about any fact relevant or irrelevant; and he is, therefore, at the 
same time placed under the special protection of the Court, which may 
at its discretion, allow a party to cross-examine him, but this cannot 
be asked for as a matter of right. The principle applies equally 
whether it is intended to direct the examination to the witness’ state- 
ments of fact, or to circumstances touching his credibility, for any 
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question meant to impair his credit tends (or is so designed) to get 
rid of the effect of all his answers, and of each of them just as much 
as one that may bring out an inconsistency or contradiction. It is 
then a cross-examination upon answers—upon every answer given to 
the Court, and is subject to the Court’s control.”’” RR. v. Sakhdram 
Mukundji, 11 Bom. H. C. Rep., p. 166. 

This section does not justify a Judge questioning the witnesses 
after the examination-in-chief and so anticipating the cross-exami- 
nation. &. v. Noor Bux Kase, L. R., 6 Cal., 283. 


166. In cases tried by jury or with assessors, the 
jury or assessors may put any ques- 
Power of jury tions to the witnesses, through or b 
put questions leave of the Judge, which the Judge 
himself might put and which he con- 
siders proper. 


CHAPTER XI. 


OF IMPROPER ADMISSION AND REJECTION OF EVIDENOE. 


167. Theimproper admission or rejection of evi- 
, dence shall not be ground of itself for 
No new trial for ° a 

rejection or im- @ new trial or reversal of any decision 
proper reception jin any case, if it shall appear to the 

of evidence. ‘ ° . ; 
Court, before which such objection is 
raised, that, independently of the evidence objected 
to and admitted, there was sufficient evidence to 
justify the decision, or that, if the rejected evidence 
had been received, it ought not to have varied the 


decision. 
IN ote. 

Improper rejection or reception of evidence.—The rule in Eng- 
land is that in civil cases no new trial shall be granted on the ground 
of improper admission or exclusion of evidence unless some substan- 
tial wrong or miscarriage has been occasioned thereby: in criminal 
cases there is no remedy unless there be a conviction and the Judge, 
in the exercise of his discretion states a case forthe Court of Crown 
Cases Reserved ; if, however, that Court is of opinion that evidence 
was improperly admitted or rejected, it must set aside the conviction. 
Steph. Dig., § 143. The present section applies the same rule to all 


\ 
' 
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cases civil and criminal. This principle is acted upon by the Judicial 
Committee of the Privy Council. In Lalla Bundseedhur v. The Gov- 
ernment of Bengal, 14 M. I. A., 86, the Courts below having admitted 
evidence not properly admissible, the Judicial Committee examined 
the whole evidence, and being satisfied that, independent of the 
evidence improperly admitted, there was sufficient evidence to justify 
the decision of the Courts below, rejected the appeal. Soalso Mohur 
Singh v. Ghartba, 4 B. L. R., 499. 

Where a party has had full opportunity of producing his evidence, 
and part of it is rejected by an Appellate Court, the decision must, if 
the unrejected evidence is insufficient to support his case, be against 
him, not that the case be retried. ‘‘ The suspicion, however probable, 
of the Judge that a party, who has failed to prove his case, may be 
more successful on a second and fuller investigation is no sufficient 
ground for directing a new trial.”” Kunwar Nitrasary Singh v. Nund 
Lal., 8 M. 1. A., 199. 

No appeal on the sole ground that Lower Court discredited the 
witnesses:—An Appellate Court ought to be very cautious in over- 
ruling the conclusion come to by an Original Court as to the credi- 
bility of witnesses. The Original Court is in a far better position 
than the Appellate Court to form a sound opinion on this point, and 
its judgment on it should be accepted by the Appellate Court, unless 
it is manifestly clear from the probabilities attached to certain circum- 
stances in the case that the Original Court was wrong. Musadee 
Mahomed Casum Sherasee v. Meerza Ally Mahomed Shoostry, 6 M. 1. 
A., 27. “This Board,” it was observed in the Privy Council, “ never 
heard of an appeal being instituted on the ground that witnesses had 
been discredited: the Court below were aware of the character of 
those witnesses, and, besides the knowledge of their character, had 
the advantage of seeing their demeanour and behaviour, of which we, 
on written evidence, have no power of judging. We feel it our dutys 
therefore, to decide this case on the general principle that no appeal 
will lie from the judgment of a Court below on the ground that the 
Court discredited the witnesses produced to them by either party.’’ 
Santacana v. Ardevol, 1 Knapp, 269. 

This rule is equally applicable to criminal cases.—This section 
applies to criminal as well as to civil cases, R. v. Huribole Chunder 
Ghose, 1 1. L. R., (Calc.) 207, and to criminal trials by jury in the 
High Court. &. v. Navrojt Daddbhdi, 9 Bom. H.C. Rep., p. 358. 

Where no objection is taken by the opposite party to the produc- 
tion of evidence, it may be inferred that there are circumstances 
which justify its production: and a party will not be allowed in appeal 
to urge an objection which he might have urged but did not urge at 
the original hearing. On this ground where secondary evidence has 
been admitted, without objection, at the original hearing the other 
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party cannot object to its admissibility in appeal, The admission 
of an unstamped or insufficiently stamped document has been held to 
be no ground for appeal, the error not affecting the merits of the case 
or the jurisdiction of the Court. Mark Ridded Currie v. Mutu 
Ramen Chetty, 3 B. L. R, 130. 

_Where in a suit for enhancement the plaintiff called witnesses to 
speak from memory to prices prevalent in the locality for a number 
of years, and the Judge excluded them and relied only on merchants’ 
books, &c., this was held an error of law with which the Court could 
deal in special appeal. Huvo Prosad Roy v. Womatara Debvee, I. L, 
R., 7 Calc,, 267. 

In Womes Chunder Chatterjee v. Chander Churn Roy, 1. L. R., 7 
Calc., 295. Garth, C. J., points out the difficulty of applying this sec- 
tion in special appeal, as such a course would involve the necessity of 
weighing the remaining evidence, which in special appeal the Court 
cannot do. The only case where it can be done is where the Court 
has arrived at its conclusion on other grounds, independent of the 
evidence improperly admitted. 
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APPENDIX. 


INDIAN EVIDENCE BILL. 


Speech of the Hon’ble MR. STEPHEN on presenting the report of the 
Select Committee on the Bill to define and amend the Law of 
Evidence. 

(32st March 1871.) 


a eed 


“] reget that I owe an apology to your Lordship and the Council 
for requesting their attention to a second speech upon a purely legal 
subject after the one which I delivered a week ago upon the Limita- 
tion Act. On this occasion, however, I have to explain the position 
of a measure perhaps as important as any that has been passed 
of late years by the Indian legislature, inasmuch as if it becomes 
law, it will affect the daily administration of both civil and criminal 
procedure throughout the whole country. Moreover, the subject- 
matter to which the Bill refers is one of deep and wide general 
interest, for a Law of Evidence properly constructed would be 
nothing less than an application of the practical experience acquir- 
ed in Courts of law to the problem of inquiring into the truth as to 
controverted questions of fact, however imperfectly it may have been 
attained. 

“This is the object which has been kept in view in framing the 
Bill which the Committee append to their report, and which I am 
now to describe in a general way to your Lordship and the Council. 

‘*T will state, in the first place, the history of the measure down to 
the present time. So far back as the year 1868, the Indian Law 
Commissioners drew a Draft Evidence Act, which was sent out to 
this country, and introduced and referred toa Select Committee by 
my friend and predecessor Mr. Maine. The Bill was circulated for 
opinion to the Local Governments, and was pronounced by every 
legal authority to which it was submitted to be unsuitable to the 
wants of this country. In this view the Committee concur for reasons 
which I need not state in detail on the present occasion, as they are 
fully stated in the report which I present to-day. I may observe in 
general, however, that the principal reasons were that the Bill was not 
sufficiently elementary; that it was in several respects incomplete, 
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and that, if it became law, it would not supersede the necessity under 
which judicial officers in this country are at present placed of acquaint- 
ing themselves by means of English hand-books with the English law 
upon this subject. The Commissioners’ draft, indeed, would hardly 
be intelligible to a person who did not enter upon the study of it with 
a considerable knowledge of the English law. Under these circum- 
stances, a new draft was framed, which we now propose to print and 
circulate, and on which I hope to receive the opinions of the Local 
Governments and High Courts in the course of the summer, say, by 
next September, so that their criticisms may be deliberately weighed, 
and the measure may be finally disposed of by this time next year. 

‘“‘ The report of the Committee explains very fully the scheme of the 
Bill, which, of course, is of considerable, though not, I hope, unwieldy, 
length, and enters fully into the reasons which have led us to adopt 
its leading provisions. I will not weary the Council by going into all 
these questions on the present occasion. I will confine myself to say- 
ing that I trust that those who will have to criticise the Bill will begin 
by studying the report, which has been drawn up with great care, and 
which, as well as the Bill itself, forms a connected and systematic 
whole. The general object kept in view in framing the Bill has been 
to produce something from which a student might derive a clear, 
comprehensive and distinct knowledge of the subject, without unneces- 
sary labour, but not, of course, without that degree of careful and 
sustained attention which is necessary in order to master any impor- 
tant and intricate matter. It1s by this standard that the Committee 
in general, and 1 in particular as the member in charge of the Bill, 
desire that it may be tried. 

‘‘ With this reference tothe Bill and the Report of the Committee, 
I proceed to discuss the general questions connected with the subject, 
and to mention a few of the leading features of the measure. 

‘*T suppose that I may assume as generally admitted the necessity 
which exists for legislation on the subject of evidence in British India. 
It would be exceedingly difficult to say precisely what, at the present 
moment, the law upon the subject certainly is. To some extent—it 
is far from being clear to what extent—and in some parts of the 
country—though questions might be raised as to the particular parts 
of the country—the English Law of Evidence appears to be in force 
in British India. Whatever may be the theory, it both is and will 
continue to be so in practice; for if the English Law of Evidence has 
not been introduced into this country, English lawyers and quasi- 
lawyers have, and they have been directed to decide according to the 
law of justice, equity, and good conscience. Practically speaking, 
these attractive words mean little more than an imperfect under- 
standing of imperfect collections of not very recent editions of English 
text-books, It is difficult to imagine anything much less satisfactory 
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than such a state of the law as this. A good deal may be said for an 
elaborate legal system, well understood and strictly administered. A 
good deal may be said for unaided mother-wit and natural shrewd- 
ness; but a half and half system, in which a vast body of half-under- 
stood law, totally destitute of arrangement and of uncertain authority, 
maintains a dead-alive existence, is a state of things which it is by 
no means easy to praise. 

‘‘ Legislation thus being necessary, in what direction is legislation 
to proceed? A gentleman, for whose opinion upon all subjects con- 
nected with Indian law and legislation I, in common with most other 
people, have a profound respect, said to me the other day in dicussing 
this subject: ‘(my Evidence Bill would be a very short one. It 
would consist of one rule, to this effect—All rules of evidence are 
hereby abolished.”? I believe that the opinion thus vigorously 
expressed is really held by a large number of persons who would not 
avow it so plainly. ‘There is, in short, in the lay world, including in 
the expression the majority of Indian civilians, an impression that 
rules of evidence are technicalities invented by lawyers principally 
for what Bentham called fee-gathering purposes, and of no real value 
in the investigation of truth. I cannot admit that this impression is 
in any degree coricct. I believe that rules of evidence are of very 
great value in all inquiries into matters of fact, and in particular in 
inquiries for judicial purposes ; and that it is practically impossible to 
investigate difficult subjects without regard to them. 

** It is worth while to illustrate this point a little, because the neces- 
sity for rules of evidence rests upon it; but strong proof of it is to be 
found in the fact that in all ages and countries there have been rules 
of evidence. In rude times and amongst primitive people, the task 
of arriving at the truth as to matters of fact was regarded as so hope- 
less and difficult, that rude arbitrary substitutes for any sort of 
rational procedure were provided in the shape of ordeals and judicial 
combats. Where people began to obtain glimpses of the true methods 
of investigation, they seem to have considered as almost supernatural 
skill what in our days would fall within the scope of average police 
officers or attorneys’ clerks. The delighted wonder which was dis- 
played by the Jews, according to the apocryphal story of Susannah 
and the Elders, at what a legal friend of mine used to call ‘ that very 
feeble cross-examination of Daniel’s about the trees,’ is a good 
instance of this. At a later period, arbitrary rules of evidence began 
to be formed. Such a fact must be proved by two eye-witnesses 3 
such another by four; such another by seven. To say nothing of 
European systems, in which such rules were in force, the Hedfya 
is full of them. These rules were never introduced in their full force 
into England, but the system which was adopted, or rather which 
grew up by degrees, was.of a very mixed and exceedingly singular 
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character. Part of it consisted of rules declaring large classes of 
witnesses to be incompetent. Part was intimately connected with 
the English system of special pleading, which was so contrived as to 
define with extreme precision the facts upon which the parties dif- 
fered, or were, as the phrase goes, at issue. Part were the result of 
the practical experience of the Courts, and these were by far the 
most valuable portion, in my opinion, of the English Law of Evidence. 
Most of the other rules have indeed been cut away by legislation, 
and the rules which still remain may fairly be taken to be the nett 
result of English judicial experience in modern times. In the most 
general terms, these rules are— 

1, that evidence must be confined to the issue ; 

2, that hearsay is no evidence ; 

3, that the best evidence must be given ; 

4, rules as to confessions and admissions ; 

5, rules as to documentary evidence. 

** | have two general remarks to make upon them. 

The first is that they are sound in substance and eminently useful 
in practice, and that, when properly understood, they are calculated 
to afford invaluable assistance to all who have to take part in the 
administration of justice. 

“The second is that I believe that no body of rules upon any 
important subject were ever expressed so loosely, in such an intricate 
manner, or at such intolerable length. 

** It is necessary to prove the first of these propositions, in order to 
justify the recommendation of the Committee that the substance of 
the rules in question should be introduced in the form of express law 
into this country. It is necessary to prove the second proposition, in 
order to justify the attempt made in the Bill to reduce the rules to 
order and system. 

‘First, then, as to the proposition that the rules in question are 
substantially sound, and do far more good than harm, even in their 
present confused condition. The proof of this is, I think, to be found 
in a comparison between the proceedings of English Courts of Justice 
and those of countries which have no such rules, and between the 
proceedings of English Courts in which these rules are, and those in 
which they are not, understood and acted upon. As a preliminary 
remark, I think I ought to observe that the knowledge of these rules 
possessed by English lawyers is derived far more from the daily 
practice in the Courts than from theoretical study. Many English 
lawyers know by habit, almost instinctively, whether this or that (to 
use the common phrase) is or is not evidence, although they have 
hardly given the theory of the matter a thought. Practice, therefore, 
and not theory, affords the true test of the value of these rules. In 
fact, the clumsy, intricate, ambiguous, and in many instances absurd, 
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theory by which the rules of evidence are connected together came 
after the eminently sagacious practice which they were intended to 
justify and explain. What is the practical effect of these rules? 1 
may perhaps be permitted to answer this by referring to a book 
which I published in 1863 on the criminal laws of England, and 
which contains, amongst other things, an analysis of several cele- 
brated trials, English and French. One object of that analysis was 
to contrast the effect of the presence and absence of rules of evidence ; 
and I think that any one who would take the trouble to compare 
those trials together carefully would agree with me in the conclusion 
that the practical effect of the English rules of evidence in those cases 
was to shorten the proceedings enormously, and at the same time to 
consolidate and strengthen them, keeping out nothing that a reason- 
able person would have wished to have before him as materials for 
his judgment. The French system, on the other hand, which dis- 
penses with all rules of evidence, got, at least in those cases, no other 
result from the want of them than floods of irrelevant gossip and 
collateral questions enough to confuse and bewilder the strongest 
head. Again, compare the proceedings of an ordinary Court of 
criminal justice with the proceedings of a court-martial, in which the 
rules of evidence are far less strictly enforced and less clearly under- 
stood. An ordinary criminal Court never gets very far from the 
point, but a court-martial continually wanders into questions far 
remote from those which it was assembled to try. Nothing, for 
instance, is more common than to see the prosecutor change places, ° 
as it were, with the prisoner, or to find collateral issues pursued till 
the Court finds itself engaged in determining, not whether A was 
guilty of a military offence, but whether Z told a falsehood on some 
perfectly irrelevant subject. In a case which I well recollect, B testi- 
fied against A. B being cross-examined to his credit stated a fact 
not otherwise relevant to the enquiry. Z denied the fact which B 
affirmed, and made further statements which were contradicted by 
intermediate letters of the alphabet. No Judge can possibly be 
expected, by the mere light of nature, to know how to set limits to the 
enquiries in which he is engaged; yet if he does not, an incalculable 
waste of time and energy, and a great weakening of the authority of 
his Court, is sure to follow. Active and zealous advocates, who, have 
no rules of evidence to restrain their zeal, would have it in their power 
to pervert the administration of justice to the basest purposes, and to 
inflict immense injury on every class connected with it, directly or 
remotely : that might, and often would, in such hands, be made the 
excuse for tearing open old quarrels and reviving questions laid at 
rest, and giving fresh animus to scandals long since exploded; and 
the main question would frequently be lost sight of in a cloud of 
irritating and useless collateral issues. I may be excused for refer- 
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ring to my own experience at the Bar in illustration of this. Appeals 
against orders of affiliation used invariably to produce an amount of 
perjury and counter-perjury which I should think it would be difficult 
to exceed in any country. In certain parts of the country, it was a 
point of honour for the friends of the putative father and of the 
mother, respectively, to ‘goto session to swear for him, or her,’ as 
they used to say. No one who did not take part in such cases could 
imagine the strange ramifications of falsehood and contradiction into 
which a hotly-contested case of this kind would spread, or the number 
of imputations thrown on the honesty and chastity of the different 
witnesses, male and female. If it had not been for the rules of evi- 
dence of the reputations of half the population of the village would have 
been torn in pieces. The rules of evidence kept matters to a point, 
and so minimized the evil; but the parties, the witnesses, and the 
attorneys, all appeared to me to be, one more anxious than another, 
to fight the matter out till the very last rag of character had been 
stripped off the back of every man, woman, and child, whose name 
was in any way brought into the discussion, The French Courts 
display this evil in an aggravated form. In the Work to which | have 
already referred will be found an account of the trial of a monk named 
Leotade for murder. If disposed of under the English rules of evi- 
dence, it could hardly have taken more than a day ortwo at the most. 
In the French Court, it lasted for, I think, about three weeks, and 
branched out into all sorts of subjects. One witness, in particular, 
was discovered to have seduced a girl seven years before, and letters 
from her to him were read to throw light on his character. He naturally 
wished to give his own account of the transactions, but was stopped 
on the ground that a line must be drawn somewhere, and that the 
Court chose to draw it between the point at which an irrelevant 
slur had been thrown on his character and the point at which, had 
been permitted to do so, he might have given an equally irrelevant 
explanation, 

“It is not, however, merely for the purpose of confining judicial 
proceedings within reasonable limits that rules of evidence are useful. 
They are also of pre-eminent importance for the purpose of protecting 
and guiding the Judge in the discharge of his duty. There is a sense 
in which it may be said with perfect truth that even legislative power 
is unequal to the task of abolishing rules of evidence. No doubt, it 
is competent to the legislature to provide that no rules of evidence 
shall have the force of law; but unless they expressly forbid all Courts 
and Judges to act upon any rules at all, or to listen to any arguments 
as tothe manner in which they shall exercise the discretion with 
which they are invested (propositions too absurd to state or to discuss), 
the Judges infallibly will hear, and will be guided by, arguments upon 
the subject, and these arguments will be drawn from the practice of 
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English Courts. Moreover, the Courts of Appeal will exercise their 
own discretion in the matter, and thus, by degrees, the system would 
grow up again in the most cumbrous, chaotic and inconvenient of all 
conceivable shapes. The plain truth is, that there is only one possible 
way of getting rid of the law of evidence, and that is by getting rid 
of the administration of justice by lawyers and returning to the system 
of mere personal discretion. 

‘It may be that some persons would like this policy, but I suppose 
it is one which I need not discuss. 

‘‘So far, I have considered the rules of evidence merely as they 
conduce to the important practical objects of keeping proceedings to 
the point, and of protecting and supporting the Judges. I must now 
say a few words on their value as furnishing the Judge with solid tests 
ef truth. i fully admit that their value in this respect is often ex- 
aggerated and misconceived; but I think that, when the matter is 
fairly stated, it will be found that they have a real, though it may be 
described as a negative, value for this purpose. There are two great 
problems on which the rules of evidence throw no light at all, and on 
which they are not intended to throw any light; and it must be 
admitted that those problems are by far the most important of any 
which a Judge has to solve. Norule of evidence that ever was framed 
will assist a judge in the very smallest degree in determining the 
master question of the whole subject—whether, and how far, he ought 
to believe what the witnesses say? Again, rules of evidence are not, 
and do not, profess to be rules of logic. They throw no light at all 
on a further question of equal importance to the one just stated. 
What inference ought the Judge to draw from the facts in which, 
after considering the statements made to him, he believes? In every 
judicial proceeding whatever, these two questions—lIs this true, and, 
if it is true, what then ?—ought to be constantly present to the mind 
of the Judge; and it must be admitted, both that the rules of evidence 
do not throw the smallest portion of light upon them and that persons 
who are absolutely ignorant of those rules may give a much better 
answer to each of these questions than mento whom every rule of 
evidence is perfectly familiar. I think that a more or less distinct 
perception of this, coupled with impatience of the exaggerated pre- 
tensions which have sometimes been made on behalf of the rules of 
evidence, are the principal reasons for the distrust and dislike with 
which they are at times regarded. This dislike, I think merely a 
particular application of the vulgar error which in so many instances 
leads people to deprecate art in comparison with nature, as if there 
were an opposition between the two, and as if art in all cases did not 
presuppose and depend upon nature. The best shoes in the world 
will not make a man walk, nor will the best glasses make him see; 
and in just the same way, the best rules of evidence will not supply 
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the place of natural sagacity or of a taste for and training in logic ; 
but it no more follows that rules of evidence are useless as guides to 
truth, than that shoes or glasses are useless as assistances to the feet 
and to the eyes. The real use of rules of evidence in ascertaining the 
truth consists in the fact that they supply negative tests, warranted 
by very long and varied experience, as to two great points, the rele- 
vancy of facts to the question to be decided by the Court and the sort 
of evidence by which particular facts ought to be proved. They may 
in the broadest and most popular form be stated thus :— 

‘If you want to arrive at the truth asto any matter of fact of 
serious importance, observe the following maxims :— 

‘‘ First, if your belief in the principal fact which you wish to ascer- 
tain is to be, after all, an inference from other facts, let these facts, at 
all events, be closely connected with the principal fact in some one of 
certain specific modes. Secondly, never believe in any fact whatever, 
whether it is the fact’ which you principally wish to determine, or 
whether it is a fact from which you propose to infer the existence of 
the principal fact, until you have before you the best evidence that is 
to be had; that is to say, if the fact is a thing done, have before you 
some one who saw it done with his own eyes: if it was a thing said, 
have before you some one who heard it said with his own ears: if it 
was a written paper, have the paper before you and read it for your- 
self. This exception—qualifications and explanations apart—is the 
true essence of the rules of evidence, and I think that no one will 
deny, either that these rules are in themselves eminently wise, or that 
they are by no means so obvious and self-evident that the mere un- 
assisted natural sagacity of judicial officers of every grade can be 
trusted to grasp their full meaning and to apply them to the practical 
questions which arise in the administration of justice, with no assist- 
ance from any express law. I do not wish to exaggerate, but I must 
add, that I attach considerable moral and speculative value to these 
rules. If they are firmly grasped by Courts of Justice, and rigidly 
insisted upon in all practical matters which come before the Courts, 
they will gradually work their way amongst the people at large, and 
furnish them with tests by which to distinguish between credulity and 
rational belief upon a great variety of matters which will be of vast 
importance. I ought to add that the good which they are calculated 
to effect can be obtained only by erecting them into laws and rigor- 
ously enforcing them. When this is done, I feel confident that ex- 
perience will be continually adding to the proof of their value, 

“* So far, I have tried to prove the proposition that the English rules 
of evidence are of real solid value, and that they are not a mere col- 
lection of arbitrary subtleties which shackle, instead of guiding, natu: 
ral sagacity. I pass now to the next proposition, which is, that these 
rules are expressed in a form so confused, intricate and lengthy, that 
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it is hardly possible for any one to learn their true meaning otherwise 
than by practice, an inconvenience which may be altogether avoided 
by a careful and systematic distribution. For the proof of this propo- 
sition, if indeed it is disputed, I can only refer in general to the 
English text-books on the subject. They form a mass of confusion 
which no one can understand until, by the aid of long practice, he 
learns the intention of the different rules, of which they heap together 
innumerable and often incoherent illustrations. I am far fiom wish- 
ing to impute this as a fault to the industrious, and in many cases 
distinguished, authors of these compilations. They, like all other 
hand-books, are intended for immediate practical purposes, and are 
mere collections of enormous masses of isolated rulings, generally 
relating to some very minute point. It was necessary, therefore, that 
they should be arranged, rather with reference to vague catch-words 
with which the ears of lawyers are familiar, than with reference to 
theoretical principles which it has never been worth any lawyer’s 
while to investigate. 

‘“‘ The condition of the law of evidence, as well as the condition of 
many other branches of the law of England, affords continual illustra- 
tions of the extraordinary intricacy and difficulty which arises from 
the combination of the very greatest practical sagacity with an absence 
of sound theory, or, what is still worse, with the presence of unsound 
theory. No one who has not seen it could possibly imagine how 
obscure the meaning of a clever man may become when he is forced to 
squeeze it into the terms of a theory which does not fit it and is not 
true. I will give one or two illustrations of my meaning. The ex- 
pression ‘ hearsay is no evidence’ early obtained considerable currency 
in the English Courts. Ina general way, its meaning is clear enough, 
and, what is more, is true; but, when considered as the scientific ex- 
pression of a general truth, from which rules can be deduced in parti- 
cular cases, it is inaccurate, faulty and obscure to the last degree. 
The objections to it are, that both ‘ Hearsay’ and ‘ Evidence’ are 
words of the most uncertain kind, each of which may mean several 
different things. For instance, hearsay may mean what you have 
heard a man say, and this is its most obvious meaning ; but it is dif- 
ficult to imagine a grosser absurdity than the assertion that no one is 
ever to prove, in a judicial proceeding, anything said by any other 
person. ‘ Hearsay,’ again, may be taken to mean that which a per- 
son did not perceive with his own organs of perception; but this is 
not the natural sense of the word, and it is almost impossible in prac- 
tice to divest a word of its natural meaning. 


“The word ‘evidence’ is also exceedingly ambiguous. It may 
mean that which a witness says in Court. It may mean the facts to 
which he testifies, regarded as a groundwork for further inference. 
Notwithstanding this, the phrase ‘hearsay is no evidence,’ being 
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emphatic and easy to recollect, stuck in the ears and in the minds of 
lawyers, and has been taken by many text-writers as the principle on 
which their statement of the most important branch of the law should 
be arranged. They accordingly took to describing as hearsay every 
fact of which evidence was by law excluded ; in short, they turned 
‘ hearsay is no evidence’ into ‘ that which is not evidence is hearsay.’ 
They did not, however, do this expressly ; they did it by describing 
as exceptions to the rule excluding hearsay all cases in which evidence 
was admitted of anything which would have been excluded but for 
such exceptions. This is so intricate a statement that I can hardly 
expect the Council to follow me, but I will give an illustration of what 
I mean. The question is, whether a piece of land belongs to A or B. 
A says that it belongs to him, because his father C bought it from D, 
who bought it from E, and he produces the deeds by which he con- 
veyed the land to D and D conveyed it toC. Now, as D and E 
are not parties to the suit between A and B, and as A cannot of his 
own knowledge know anything of the transaction between them, 
English text-writers call the deed between D and E ‘hearsay ;’ 
and, according to Mr. Pitt Taylor, the rule which permits such 
deeds to be given in evidence is the third exception to the rule 
which excludes hearsay. One of the Judges, if I am not mistaken, 
called such evidence ‘written hearsay,’ and so indifferent are Eng- 
lish lawyers in general to the abuse of language for the sake of 
momentary convenience that it probably never struck him that this 
was a contradiction in terms. I think, however, that it is hard to 
expect people to understand, bear in mind, and follow out in all its 
ramifications a system which employs language in such a peculiar 
manner as to call ancient deeds ‘ written hearsay.’ To talk of hear- 
ing a document is like talking of seeing a sound, 

‘I now turn to the ambiguity of the word ‘ evidence,’ to which I 
have already referred. As I have just said, ‘evidence’ sometimes 
means a fact which suggests an inference. For instance, it 1s com. 
mon to say,—‘ Recent possession of stolen goods is evidence of theft ;” 
that is, the fact of such possession suggests the inference of theft. At 
other times, and I think more frequently, ‘ evidence’ means what a 
witness actually says in Court, or that which he produces. For 
instance, we say the evidence which he gave was true. I might 
occupy, I will not say the attention, but the time, of your Lordship 
and the Council for hours if I were to attempt to describe the amount 
of confusion and obscurity which the neglect of this simple and 
obvious distinction has thrown over the whole subject. I will content 
myself with observing that it produces the effect of giving a double 
meaning to every expression into which the word ‘ evidence,’ is intro- 
duced. ‘Circumstantial evidence,’ ‘hearsay evidence,’ ‘ direct evi- 
dence,’ ‘primary evidence,’ ‘best evidence,’ have each two sets of 
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meanings, and the result is, that it is almost impossible to arrive at a 
clear and comprehensive knowledge of the whole subject, or see how 
its various parts are related to each other, without an amount of 
study, thought, and practical acquaintance with the actual working of 
the rules of evidence which few people are in a position to bestow 
upon the subject. 

‘‘] may appear to be detaining the Council unduly upon merely 
verbal questions, but I think that it is a common fault to under-rate 
the importance of accurate language, particularly in regard to the 
fundamental terms of any particular branch of knowledge. In regard 
to law, I have not the least doubt that a very large proportion of the 
intricacy and difficulty which attach toit is due to the fact that proper 
pains have never been bestowed on the definition of its fundamental 
terms. What could be made of Euclid if we were not quite sure of 
our meaning when we spoke of a point, a line, a circle, parallels, and 
perpendiculars ? such a defect would render Geometry impossible, and 
the defect which makes large parts of the law almost unintelligible, 
and beyond all measure cumbrous and unwieldy, is precisely analo- 
gous to it in principle. I believe that, if its fundamental terms were 
defined as clearly as the term ‘law’ was defined by the late Mr. 
Austin, the study of law would become comparatively easy, and in 
many cases attractive for its own sake; that its bulk might be dimi. 
nished to a degree of which people in general have hardly any 
conception; that the expense of its administration might be greatly 
diminished, and that comparative certainty might do away witha 
very large amount of needless and harassing litigation. 

«I shall now proceed to describe, shortly, the principles on which 
the Draft Bill of the Committee has been framed. In the first place, 
we thought it necessary to fix the sense in which the fundamental 
terms of the subject should be understood, and for that purpose we 
define ‘fact,’ ‘evidence,’ ‘ proof,’ ‘ proved,’ and some others as to 
which I will content myself with a reference to the report. It seemed 
to us that the remainder of the subject would fall under the following 
general heads :— 

1.—The relevancy of fact tthe issues to be proved. 

2.—The proof of facts, according to their virtue, by oral, documen- 

tary, or material evidence. 

3.—The production of evidence in Court. - 

4.—The duties of the Court, and the effect of mistaken admission 

or rejection of evidence. 

“‘These heads would, we think, be found to embrace, and to 
arrange in their natural order, all the subjects treated of by Engllsh 
text-writers and Judges under the general head of the Law of Evi- 
dence. I will say a few words on their relation to each other, and of 
each of them in turn. 
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« The main feature of the Bill consists in the distinction drawn by 
it between the relevancy of facts and the mode of proving relevant: 
facts. The neglect of this distinction by English text-writers, no 
doubt, arises from the ambiguity of the word ‘ evidence,’ to which I 
have already referred, and is the main cause of the extreme difficulty 
of understanding the English law of evidence systematically. I will 
shortly illustrate my meaning. A says, ‘Z committed murder.’ 
First of all, this is a fact—something which could be directly perceiv- 
ed by the sense of hearing and distinctly remembered afterwards. 
Now, whether this fact is or is not relevant in a particular case depends 
upon a variety of circumstances. If the question is, whether A was 
guilty of defaming Z by accusing him of murder; or whether Z had 
a motive for assaulting A, because A said that he had committed 
murder; or if Z is accused of murder, and the object is to show that, 
when A charged him with it, he behaved as if he were guilty, and in 
many other instances which might be put, the fact that A spoke those 
words is clearly relevant. But if the question is, whether Z actually 
did commit murder, the fact that A thought so or said so, generally 
speaking, is not relevant. Supposing, however, that the fact is rele- 
vant on some one of the grounds just mentioned, or on any other 
ground, whatever be the ground on which the words are relevant to 
the matter under inquiry, it is obvious that the words themselves ought 
to be satisfactorily proved, and the rule of English law—and we think 
it is a wise rule—is that they must be proved by the assertion of some 
witness that he heard them said with his own ears. English text- 
writers throw together these two classes of rules under the head of 
Hearsay. They lay down the general rule that hearsay is no evidence, 
meaning by it that certain classes of facts called hearsay are to be 
treated as irrelevant to the determination of particular questions, and 
it is necessary to look through a long list of exceptions to that rule in 
order to see whether, in a particular case, A’s statement may or may 
not be proved. If you find that it can be proved, the question is, 
how can it be proved? and you propose to prove it by a witness who 
says that B told him that he heard Asay so. Again, you are told, 
‘hearsay is no evidence ;’ but this gj the expression means, not 
that the fact is irrelevant, but that the testimony by which it is pro- 
posed to prove the fact is improper. One extreme inconvenience of 
this is that the most important part of the English law of evidence is 
thrown into the most intricate and inconvenient of all possible forms, 
that of a very wide negative, of most uncertain meaning, qualified by 
a long string of exceedingly intricate exceptions. 

** No one who has not gone through the process of learning the law 
by mere rule-of-thumb practice can imagine the degree of needless 
obscurity and difficulty upon this point, of the existence of which he 
becomes gradually conscious, It would be perfectly fair to say to 
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almost any English text-writer, ‘you tell me, at enormous length, 
what is not evidence; but you nowhere tell me what is evidence, ex- 
cept, indeed, in large compilations, which point out what has to be 
proved upon particular issues, and which it is as impossible to read 
or remember, as it is to read or remember any other mere works of 
reference.’ 

‘‘T hope that we have been able to avoid this, and that the second 
chapter of the Bill will be found to state specifically, and in a positive 
form, what sorts of facts are relevant, as being sufficiently connected 
with the facts in issue to afford grounds for an inference as to their 
existence or non-existence. I will not weary the Council ky mention- 
ing those rules, and I will content myself by referring to the Bill and 
to the report. But I may shortly illustrate them by reference to a 
passage from a modern historian, which will relieve the dulness of a 
very technical speech. The passage to which I refer is a short sum. 
mary, by Mr. Froude, of the grounds on which he believes that Mary, 
Queen of Scots, murdered her husband, 

“As Mr. Froude is not a lawyer, he certainly wrote what I am 
about to read without reference to rules of evidence. I think the fact 
that he did, in fact, unconsciously observe them illustrates very strong - 
ly the truth of my assertion that they are no more than the result of 
experience and practical sagacity thrown into a categorical shape. I 
need hardly say that I use the passage merely as an illustration, and 
without any notion of adopting Mr. Froude’s opinions, or asserting 
the truth of his facts. I am concerned merely with their relevance. 

«© «She (Mary) was known to have been weary of her husband, and 
anxious to get rid of him.’ 

‘«* (By our draft, facts which show motive are relevant.) 

*«* The difficulty and the means of disposing of him had been dis- 
cussed in her presence, and she had herself suggested to Sir James 
Balfour to kill him.’ 

** (Facts which show preparation for a fact in issue are relevant.) 

‘‘She brought him to the house where he was destroyed; she was 
with him two hours before his death ;’ 

‘* (Facts so connected with the facts in issue as to form part of the 
same transaction are relevant.) 

‘‘*and afterwards threw every difficulty in the way of any exami- 
nation into the circumstances of his end.’ 

«« (Subsequent conduct influenced by any fact in issue is relevant.) 

“©¢ The Earl of Bothwell was publicly accused of the murder.’ 

** (Facts necessary to be known in order to introduce relevant facts 
are relevant.) 

* «©* She kept him close at her side; she would not allow him to be 
arrested ; she went openly to Seton with him before her widowhood 
was a fortnight old. When at last, unwillingly, she consented to his 
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trial, Edinburgh was occupied by his retainers. He presented him- 
self at the Tolbooth surrounded by the Royal Guard, and the charge 
fell to the ground, because the Crown did not prosecute and the Earl 
of Lennox had been prevented from appearing.’ 

‘(Subsequent conduct influenced by any fact in issue is relevant.) 

‘“‘ A few weeks later, she married Bothwell, though he had a wife 
already, and when her subjects rose in arms against her and took her 
prisoner, she refused to allow herself to be divorced from him. 

«* (Subsequent conduct. Motive.) 

** A large part of the evidence consisted of certain letters which the 
Queen was said to have written. Mr. Froude, in passages which I 
need not read, alleges facts which go to show that she tried to prevent 
the production, and to secure the destruction, of these letters. An 
illustration as to subsequent conduct meets the case of a person who 
destroys or conceals evidence. 

‘Finally, Mr. Froude observes: ‘In her own correspondence, 
though she denies the crime, there is nowhere the clear ring of inno- 
cence which makes its weigh felt even when the evidence is weak 
which supports the words.’ 

“The letters would be evidence under the section relating to 
admissions, and Mr. Froude’s remark is in nature of a criticism on 
them by a prosecuting Counsel. 

‘‘In English text-books, so far as my experience goes, these rules 
and others of the same sort are nowhere presented in a compact sub- 
stantive form. They come in, for the most part, as exceptions to the 
rule that evidence must be confined to the points in issue. In fact, 
they can be learned only by the practices of the Courts, though they 
are as natural and lax as any rules need be if they are properly 
stated. 

“‘ From the rules which state what facts may be proved, we pass to 
those which prescribe the manner in which a relevant fact must be 
proved. Passing over technical matters—such as the law relating to 
judicial notice, questions relating to public documents, and the like— 
these rules may be said to be three in number, though, of course, 
numerous introductory rules are required to adopt for practice. They 
are these— 

‘1, If a fact is proved by oral evidence, it must be direct; that is 
to say, things seen must be deposed to by some one who says he saw 
them with his own eyes. Things heard by some one who says he 
heard them with his own ears. 

**2, Original documents must be produced or accounted for before 
any other evidence can be given of their contents. 

*©3, When a contract has been reduced to writing, it must not be 
varied by oral evidence. 

“‘ These rules, as I have said, are subject to certain exceptions, and 
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require certain practical adjustments ; but I do not think that any 
one who has had practical experience of the working of courts of 
justice will deny their substantial soundness, or indeed the absolute 
practical necessity for enforcing them. 

‘Passing over certain matters which are explained at length in 
the Bill and report, I come to two matters to which the Committee 
attach the greatest importance as having peculiar reference to the 
administration of justice in India. The first of these rules refers to 
the part taken by the Judge in the examination of witnesses; the 
second to the effect of the improper admission or rejection of evidence 
upon the proceedings in case of appeal. 

“ That part of the law of evidence which relates to the manner in 
which witnesses are to be examined assumes the existence of a well- 
educated Bar, co-operating with the Judge and relieving him practi- 
cally of every other duty than that of deciding questions which may 
arise between them. I need hardly say that this state of things does 
not exist in India, and that it would be a great mistake to legislate as 
if it did. Ina great number of cases—probably the vast numerical 
majority—the Judge has to conduct the whole trial himself. In all 
cases he has to represent the interests of the public much more 
distinctly than he does in England. In many cases he has to get at 
the truth, or.as near to it as he can, by the aid of collateral inquiries, 
which may incidentally tend to something relevant; and it is most 
unlikely that he should ever wish to push an inquiry needlessly, or to 
go into matters not really connected with it. We have accordingly 
thought it right to arm Judges with a general power to ask any ques- 
tions, upon any facts, of any witnesses, at any stage of the proceed- 
ings irrespectively of the rules of evidence binding on the parties and 
their agents, and we have inserted in the Bill a distinct declaration 
that it is the duty of the Judge, especially in criminal cases, not 
merely to listen to the evidence put before him, but to inquire to the 
utmost into the truth of the matter. We do not think that the 
English theories, that the public have no interest in arriving at the 
truth, and that even criminal proceedings ought to be regarded 
mainly in the light of private questions between the prosecutor and 
the prisoner, are at all suited to India, if indeed they are the result of 
anything better than carelessness and apathy in England. 

‘‘ With respect to the question of appeals, we have drawn a series 
of provisions, the object of which is to prevent mere mistakes in pro- 
cedure from destroying the value of work properly done, as far as it 
goes. We have gone through the various cases in which, as appears 
to us, the question of the improper admission or rejection or omission 
of evidence can arise; and have provided that, whenever any Appel- 
late Court discovers the occurrence of any mistake, it shall not reverse 
the decision of the inferior Court,-but shall either strike out what is 
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redundant, or supply what is defective, as the case may be, and give 
judgment accordingly. 

“* | have addressed your Lordship and the Council at great length, but 
not, I think, at greater length than the importance of the matter requires. 
I have only to add that I propose to proceed with the Bill when the 
Government returns to Calcutta, and that I hope before that time to 
receive the criticisms of the Local Governments upon the measure.”’ 


LIABILITY TO DAMAGES FOR REFUSING TO GIVE 
EVIDENCE. 


AcT 19 OF 1853, SECTION 26. 


26. Any person, whether a party to the suit or not, to whom a 
summons to attend, and give evidence or produce a document, shall 
be personally delivered, and who shall, without lawful excuse, neglect 
or refuse to obey such summons, or who shall be proved to have 
absconded, or kept out of the way to avoid being served with such 
summons, and any person who, being in Court and upon being requir- 
ed by the Court to give evidence, or produce a document in his 
possession, shall, without lawful excuse, refuse to give evidence, or 
sign his deposition, or to produce a document in his possession, shall, 
in addition to any proceedings under this Act, be liable to the party 
at whose request the summons shall have been issued, or at whose 
instance he shall be required to give evidence, or produce the 
document, for all damages which he may sustain in consequence of 
such neglect, or refusal, or of such absconding, or keeping out of the 
way as aforesaid, to be recovered in a civil action. 


19 & 20 Vic Cap, 113. 


An Act to provide for taking evidence tn Her Mayjesty’s dominions in 
relation to Civil and Commercial matters pending before foreign 
tribunals. 

(29th Fuly 1856.) 

WHEREAS it is expedient that facilities be afforded for taking evidence 

in Her Majesty’s dominions in relation to Civil and Commercial 

matters pending before foreign tribunals: Be it enacted 
1, Where, upon an application for this purpose, it is made to 
appear to any Court or Judge having authority 
Orderforexami- under this Act, that any Court or tribunal of com- 
ae petent Jurisdiction in a foreign country, before 
inrelationtoany which any Civil or Commercial matter is pending, 

CivilorCommer- is desirous of obtaining the testimony in relation to 

cial matter pend- such matter of any witness or witnesses within the 

ing before afor- . . ,... : 

eign tribunal. jurisdiction of such first mentioned Court, or of the 

Court to which such Judge belongs, or of such 

Judge, it shall be lawful for such Court or Judge to order the exami- 


APPENDIX, 847 


nation upon oath, upon interrogatories or otherwise, before any 
person or persons named in such order, of such witness or witnesses 
accordingly; and it shall be lawful for the said Court or Judge, by 
the same order, or for such Court or Judge, or any other Judge having 
authority under this Act, by any subsequent order, to command the 
attendance of any person to be named in such order, for the purpose of 
being examined, or the production of any writings or other documents 
to be mentioned in such order, and to give all such directions as to the 
time, place, and manner of such examination, and all other matters 
connected therewith, as may appear reasonable and just ; and any such 
order may be enforced in like manner as an order made by such Court 
or Judge in a cause depending in such Court or before such Judge. 

2. <Accertificate under the hand of the ambassador, minister, or 

other diplomatic Agent of any foreign power 
Certificateofam- received as such by Her Majesty, or in case there 
Parpearaed tia suf- be no such diplomatic Agent, then of the Consul- 
cient evidence in : 
support of appli. General or Consul of any such foreign power at 
cation. London, received and admitted as such by Her 

Majesty, that any matter in relation to which an 
application is made under this Act is a Civil or Commercial matter 
pending before a Court or tribunal in the country of which he is the 
diplomatic Agent or Consul having jurisdiction in the matter so 
pending, and that such Court or tribunal is desirous of obtaining the 
testimony of the witness or witnesses to whom the application relates, 
shall be evidence of the matters so certified; but where no such 
certificate is produced other evidence to that effect shall be admissible. 

3. It shall be lawful for every person authorized to take the exami- 

nation of witnesses by any order made in pursu- 

Examination of ance of this Act to take all such examinations 
oe upon the oath of the witnesses, or affirmation in 

cases where affirmation is allowed by law instead 

of oath, to be administered by the person so authorized: and if upon 

2 such oath or affirmation any person making the 

; Eeablet Meal same wilfully and corruptly give any false evidence, 

guilty of perjury. very person so offending shall be deemed and 
taken to be guilty of perjury. 

4. Provided always, that every person whose attendance shall be 
so required shall be entitled to the like conduct 
money, and payment for expenses and loss of time, 
as upon attendance at a trial. 


5. Provided also, that every person examined under any order 
made under this Act shall have the like right to 

Personstohave refuse to answer questions tending to criminate 
right ofrefusalto himself, and other questions, which a witness in 
maa i esata any cause pending in the Court by which or by a 


and to produce 
doouments, Judge whereof or before the Judge by whom the 
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-order for examination was made would be entitled to; and that no 
person shall be compelled to produce under any such order as afore- 
said any writing or other document that he would not be compelled 

to produce at a trial of such a cause. 
6. Her Majesty’s Superior Courts of Common Law at West- 
minster and in Dublin respectively, the Court 


igen uae of Session in Scotland, and any Supreme Court in 
and Judges to ee 
have authority 27Y of Her Majesty’s Colonies or possession 


under this Act. abroad, and any Judge of any such Court, and 
every Judge in any such Colony or possession who 
by any order of Her Majesty in Council, may be appointed for this 
purpose, shall respectively be Courts and Judges having authority 
under this Act: Provided, that the Lord Chancel- 
Lord Chancel- jor with the assistance of two of the Judges of the 
lor, &c., to form : 
rules, bo. Courts of Common Law at Westminster, shall 
frame such rules and orders as shall be necessary 
or proper for giving effect to the provisions of this Act, and regulat- 
ing the procedure under the same. 


22 Vic. Cap. 20. 


An Act to provide for taking evidence in Suits and Proceedings 
pending before tribunals in Her Majesty’s dominions in places out 
of the jurisdiction of such tribunal. 

(19th April 1859.) 

WHEREAS it is expedient that facilities be afforded for taking evidence 
Proamble. in or in relation to Actions, Suits, and Proceedings 

pending before tribunals in Her Majesty’s domi- 
nions in places in such dominions out of the jurisdiction of such 

tribunals: Be it enacted, &c. 

1. Where, upon an application for this purpose, it is made to 
appear to any Court or Judge having authority 
under this Act, that any Court or tribunal of com- 
pila ar asd ee jurisdiction in Her Majesty’s dominions has 
diction invelation uly authorized, by commission, order, or other 
to any suit pend- process, the obtaining the testimony in or in rela- 
ing fa _ dg nd tion to any Action, Suit, or Proceeding pending in 
Majesty’s posses- °F before such Court or tribunal, of any witness or 
sions. witnesses out of the jurisdiction of such Court or 

tribunal, and within the jurisdiction of such first 
mentioned Court, or of the Court to which such Judge belongs, or of 
such Judge, it shall be lawful for such Court or Judge to order the 
examination before the person or persons appointed, and in manner 
and form directed by such Commission, order, or other process as 
aforesaid, of such witness or witnesses accordingly ; and it shall be 
lawful for the said Court or Judge, by the same order, or for such 
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Court or Judge or any other Judge having authority under this Act, 
by any subsequent order, to command the attendance of any person 
to be named in such order, for the purpose of being examined, or the 
production of any writings or other documents to be mentioned in 
such order, and to give all such directions as to the time, place, and 
manner of such examination, and all other matters connected there- 
with, as may appear reasonable and just; and any such order may 
be enforced, and any disobedience thereof punished, in like manner 
as in case of an order made by such Court or Judge in a cause 
depending in such Court or before such Judge. 

2. Every person examined as a witness under any such commis- 

sion, order, or other process as aforesaid, who 
shall upon such examination wilfully and corruptly 
give any false evidence, shall be deemed and taken 
to be guilty of perjury. 
3. Provided always, that every person whose attendance shall be 
so ordered shall be entitled to the like conduct 
money, and payment for expenses and loss of time, 
as upon attendance at a trial. 

4. Provided also, that every person examined under any such 

commission, order or other process as aforesaid, 
a ie ait aa shall have the like right to refuse to answer ques- 
answer questions tions tending to criminate himself, and other ques- 
tocriminatehim- tions which a witness in any cause pending in the 
self,ortoproduce = (Court by which, or by a Judge whereof, or before 
documents. st 

the Judge by whom the order for examination was 
made, would be entitled to, and that no person shall be compelled 
to produce under any such order as aforesaid any writing or other 
document that he would not be compellable to produce at a trial of 
such a cause, 

5. Her Majesty’s Superior Courts of Common Law at Westmins- 

ter and in Dublin respectively, the Court of Ses- 

Certain Courts sion in Scotland, and any Supreme Court in any of 
ha : . ee era Her Majesty’s Colonies or possessions abroad, and 
under this Act. any Judge of any such Court, and every Judge in 

any such Colony or possession who, by any order 
of Her Majesty in Council, may be appointed for this purpose, shall 
respectively be Courts and Judges having authority under this Act. 

6. It shall be lawful for the Lord Chancellor of Great Britain, 
with the assistance of two of the Judges of the Courts of Common 
Law at Westminster, so far as relates to England, and for the Lord 
Chancellor of Ireland, with the assistance of two of the Judges of the 
Courts of Common Law at Dublin, so far as relates to Ireland, and 
for two of the Judges of the Court of Session, so far as relates to 
Scotland, and for the Chief or only Judge of the Supreme Court in 
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any of Her Majesty’s Colonies or possessions abroad, so far as relates 
to such Colony or possession, to frame such rules and orders as shall 
be necessary or proper for giving effect to the provisions of this Act 
and regulating the procedure under the same. 


22 & 23 Vic. Cap, 63. 


An Act to afford facilities for the move certain ascertainment of the 
law administered in one part of Her Majesty’s dominions when 
pleaded in the Courts of another part thereof. 

(13th August 1859.) 


WHEREAS great improvement in the administration of the law would 
ensue if facilities were afforded for more certainly 
ascertaining the law administered in one part of 
Her Majesty’s dominions when pleaded in the Courts of another 
part thereof: Be it therefore enacted, &c. 

1, If, in any action depending in any Court within Her Majesty’s 

dominions, it shall be the opinion of such Court, 

Courts in One that it is necessary or expedient, for the proper 
part of Her Ma- dj Por wich action: eas ee lie 
jesty’sdominions disposal of such action, to ascertain the law appli 
may remitacase cable to the facts of the case as administered in 
for the opinionin any other part of Her Majesty’s dominions on any 
law of a Oourtin = ,oint on which the law of such other part of Her 
any other part ; . es oe ; : 
thereof. Majesty’s dominions is different from that in which 

the Court is situate, it shall be competent to the 

Court in which such action may depend to direct a case to be pre- 
pared setting forth the facts as these may be ascertained by verdict 
of a Jury or other mode competent, or as may be agreed upon by the 
parties, or settled by such person or persons as may have been 
appointed by the Court for that purpose in the event of the parties 
not agreeing; and upon such case being approved of by such Court 
or a Judge thereof, they shall settle the questions of law arising out 
of the same on which they desire to have the opinion of another 
Court, and shall pronounce an order remitting the same, together 
with the case, to the Court in such other part of Her Majesty’s 
dominions, being one of the Superior Courts thereof, whose opinion 
is desired upon the law administered by them as applicable to the 
facts set forth in such case, and desiring them to pronounce their 
opinion on the questions submitted to them in the terms of the Act; 
and it shall be competent to any of the parties to the action to pre- 
sent a petition to the Court whose opinion is to be obtained, praying 
such last mentioned Court to hear parties or their counsel, and to 
pronounce their opinion thereon in the terms of this Act, or to pro- 
nounce their opinion without hearing parties or counsel; and the 
Court to which such petition shall be presented, shall, if they think 
fit, appoint an early day for hearing parties or their counsel on such 
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case, and shall thereafter pronounce their opinion upon the questions 
of law as administered by them which are submitted to them by the 
Court; and in order to their pronouncing such opinion they shall be 
entitled to take such further procedure thereupon as to them shall 
seem proper. 

2. Upon such opinion being pronounced, a copy thereof, certified 

bss by an officer of such Court, shall be given to each 
a one of the parties to the action by whom the same shall 
certified copy be required, and shall be deemed and held to con- 
given. tain a correct record of such opinion. 

3. %. . ll be competent to any of the parties to the action, after 
having obtained such certified copy of such opinion, to lodge the same 
with an officer of the Court in which the action may be depending, 
who may have the official charge thereof, together with a notice of 
motion, setting forth that the party will, on a certain day named in 
such notice, move the Court to apply the opinion contained in such 
certified copy thereof to the facts set forth in the case hereinbefore 
specified, and the said Court shall thereupon apply such opinion to 
such facts, in the same manner as if the same had been pronounced 
by such Court itself upon a case reserved for opinion of the Court, 
or upon special verdict of a Jury; or the said last mentioned Court 
shall, if it think fit, when the said opinion has been obtained before 

trial, order such opinion to be submitted to the 

Opinion to be Jury with the other facts of the case as evidence, 
Gott slate me or conclusive evidence as the Court may think fit, 
remit. of the foreign law therein stated, and the said 

opinion shall be so submitted to the Jury. 

4. In the event of an appeal to Her Majesty in Council or to the 

House of Lords in any such action, it shall be com- 

Her Majesty in petent to bring under review of Her Majesty in 
Council or House §=(Council or of the House of Lords the Opinion pro- 
epee ee nounced as aforesaid by any Court whose judg- 
or reject opinion. ments are reviewable by Her Majesty in Council or 

by the House of Lords, and Her Majesty in Coun- 
cil or that House may respectively adopt or reject such opinion of 
any Court whose Judgments are respectively reviewable by them as 
the same shall appear to them to be well founded or not in law. 

5. In the construction of this Act, the word ‘“action’’ shall in- 
clude every judicial proceeding instituted in any 
Court, Civil, Criminal or Ecclesiastical; and the 
words ‘Superior Courts” shall include, in England, 
the Superior Courts of Law at Westminster, the Lord Chancellor, 
the Lords Justices, the Master of the Rolls, or any Vice Chancellor, 
the Judge of the Court of Admiralty, the Judge Ordinary of the 
Court for Divorce and Matrimonial Causes, and the Judge of the 
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Court of Probate; in Scotland, the High Court of Justiciary, and the 
Court of Session, acting by either of its divisions; in Ireland, the 
Superior Courts of law at Dublin, the Master of the Rolls and the 
Judge of Admiralty Court and in any other part of Her Majesty’s 
dominions, the Superior Courts of Law or Equity therein. 


24 Vic. CaP, 11, 


An Act to afford facilities for the better ascertainment of the law of 
foreign countries when pleaded in Courts within Her Mayesty’s 
dominions. 

(17th May 1861.) 

WHEREAS an Act was passed in the twenty-second and twenty-third 

years of Her Majesty’s reign, intituled an Act to 

afford facilities for the more certain ascertainment 
of the law administered in one part of Her Majesty’s 
dominions when pleaded in the Courts of another part thereof. And 
whereas it is expedient to afford the like facilities for the better 
ascertainment, in similar circumstances, of the law of any foreign 
country or State with the Government of which Her Majesty may 
be pleased to enter into a convention for the purpose of mutually 
ascertaining the law of such foreign country or State when pleaded 
in actions depending in any Courts within Her Majesty’s dominions 
and the law as administered in any part of Her Majesty’s dominions 
when pleaded in actions depending in the Courts of such foreign 

country or State: Be it therefore enacted, &c. 

1, If, in any action depending in any of the Superior Courts 
within Her Majesty’s dominions, it shall be the opi- 
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Superior Courts 
within Her Ma- 
jesty’s dominions 
may remit a case, 
with queries to a 
Court of any 
foreign State 
within which Her 
Majesty may have 
made a conven- 
tion for that pur- 
pose, for ascer- 
tainment of law 
of such State. 


nion of such Court, that it is necessary or expedient, 
for the disposal of such action, to ascertain the law 
applicable tothe facts of the case as administered in 
any foreign State or country with the Government 
of which Her Majesty shall have entered into such 
convention as aforesaid, it shall be competent to the 
Court in which such action may depend to direct a 
case to be prepared setting forth the facts as these 
may be ascertained by verdict of a Jury or other 
mode competent, or as may be agreed upon by the 
parties, or settled by such person or persons as 
may have been appointed by the Court for that 


purpose in the event of the parties not agreeing; and upon such 
case being approved of by such Court or a Judge thereof, such Court 
or Judge shall settle the questions of law arising out of the same on 
which they desire to have the opinion of another Court, and shall 
pronounce an order remitting the same, together with the case, to 
such Superior Court in such foreign State or country as shall be 
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agreed upon in said convention, whose opinion is desired upon the 
law administered by such foreign Court as applicable to the facts set 
forth in such case, and requesting them to pronounce their opinion 
on the question submitted to them; and upon such opinion being 
pronounced, a copy thereof certified by an officer of such Court, shall 
be deemed and held to contain a correct record of such opinion. 


2. It shall be competent to any of the parties to the action, after 
having obtained such certified copy of such opinion, 


Court in which to lodge the same with the officer of the Court 


action depends to 
apply such opi- 
nion to the facts 
set forth in cases, 
&ec. 


within Her Majesty’s dominions in which the action 
may be depending, who may have the official charge 
thereof, together with a notice of motion, setting 
forth that the party will, on a certain day named 


in such notice, move the Court to apply the opinion 
contained in such certified copy thereof to the facts set forth in the 
case hereinbefore specified, and the said Court shall thereupon, if it 
shall see fit, apply such opinion to such facts, in the same manner 
as if the same had been pronounced by such Court itself upon a case 
reserved for opinion of the Court, or upon special verdict of a Jury; 
or the said last mentioned Court shall, if it think fit, when the said 
opinion has been obtained before trial, order such opinion to be sub- 
mitted to the Jury with the other facts of the case as conclusive evi- 
dence of the foreign law therein stated, and the said opinion shall be 
so submitted to the Jury: Provided always, that if after having 
obtained such certified copy the Court shall not be satisfied that the 
facts had been properly understood by the foreign Court to which 
the case was remitted, or shall on any ground whatsoever be doubt- 
ful whether the opinion so certified does correctly represent the 
foreign law as regards the facts to which it is to be applied, it shall 
be lawful for such Court to remit the said case, either with or without 
alterations or amendments, to the same or to any other such Superior 
Court in such foreign State as aforesaid and so from time to time as 
may be necessary or expedient. 


3. If, in any action depending in any Court of a foreign country 


Courts in Her 
Majesty’s domi- 
nions may pro- 
nounce opinion 
on case remitted 
by a foreign 
Court. 


or State with whose Government Her Majesty shall 
have entered into a convention as above set forth, 
such Court shall deem it expedient to ascertain the 
law applicable to the facts of the case as adminis- 
tered in any part of Her Majesty’s dominions, and 
if the foreign Court in which such action may 
depend shall remit to the Court in Her Majesty’s 


dominions whose opinion is desired a case setting forth the facts and 
the questions of law arising out of the same on which they desire to 
have the opinion of a Court within Her Majesty’s dominions, it shall 
be competent to any of the parties to the action to present a petition 
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to such last mentioned Court, whose opinion is to be obtained, pray- 
ing such Court to hear parties or their counsel, and to pronounce 
their opinion thereon in terms of this Act or to pronounce their opinion 
without hearing parties or counsel ; and the Court to which such peti- 
tion shall be presented shall consider the same, and if they think fit, 
shall appoint an early day for hearing parties or their counsel on 
such case, and shall pronounce the opinion upon the questions of law 
as administered by them which are submitted to them by the foreign 
Court; and in order to their pronouncing such opinion they shall be 
entitled to take such further procedure thereupon as to them shall 
seem proper and upon such opinion being pronounced a copy thereof, 
certified by an officer of such Court, shall be given to each of the 
parties to the action by whom the same shall be required. 

4. Inthe construction of this Act, the word “action” shall include 
every judicial proceeding instituted in any Court, 
Civil, Criminal or Ecclesiastical ; and the words 
** Superior Courts”’ shall include, in England, the 
Superior Courts of Law at Westminster, the Lord Chancellor, the 
Lords Justices, the Master of the Rolls, or any Vice Chancellor, the 
Judge of the Court of Admiralty, the Judge Ordinary of the Court 
for Divorce and Matrimonial Causes, and the Judge of the Court of 
Probate, in Scotland, the High Court of Justiciary, and the Court of 
Session, acting by either of its divisions; in Ireland, the Superior 
Courts of Law at Dublin, the Master of the Rolls and the Judge of 
the Admiralty Court and in any other part of Her Majesty’s domi- 
nions, the Superior Courts of Law or Equity therein ; and in a foreign 
country or State, any Superior Court or Courts which shall be set 
forth in any such convention between Her Majesty and the Govern- 
ment of such foreign country or State. 


Interpretation 
of terms. 


31 & 32 Vic. Cap. 37. 


An Act to amend the law relating to documentary evidence in 


‘certain cuses. 
(25th Fune 1868.) 


WHEREAS it is expedient to amend the law relat- 
ing to evidence: Be it enacted, &c. 

Shacedilis 1. This Act may be cited for all purpose .as 

“*The Documentary Evidence Act, 1868.,”’ 

2. Primd facie evidence of any proclamation, order, or regulation 

issued before or after the passing of this Act by 

eer = eae. Her Majesty, or by the Privy Council, also of any 

ments. proclamation, order, or regulation issued before or 

after the passing of this Act by or under the 

authority of any such Department of the Government or officer as is 

mentioned in the first column of the schedule hereto, may be given 
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in all Courts of Justice, and in all legal proceedings whatsoever, in. 
all or any of the modes hereinafter mentioned ; that is to say : 

(1) By the production of a copy of the Gazette purporting to 
contain such proclamation, order, or regulation. 

(2.) By the production of a copy of such proclamation, order, or regu- 
lation purporting to be printed by the Government printer, or, 
where the question arises in a Court in any British Colony or 
possession, of a copy purporting to be printed under the autho- 
rity of the legislature of such British Colony or possession. 

(3,) By the production, in the case of any proclamation, order, or 
regulation issued by Her Majesty or by the Privy Council, of 
a copy or extract purporting to be certified to be true by the 
clerk of the Privy Council, or by any one of the Lords or others 
of the Privy Council, and, in the case of any proclamation, 
order, or regulation issued by or under the authority of any 
of the said departments or officers, by the production of a 
copy or extract purporting to be certified to be true by the 
person or persons specified in the second column of the said 
schedule in connection with such department or officer. 

Any copy or extract made in pursuance of this Act may be in print 

or in writing, or partly in print and partly in writing. 

No proof shall be required of the handwriting or official position 
of any person certifying, in pursuance of this Act, to the truth of any 
copy of or extract from any proclamation, order, or regulation. 

3. Subject to any law that may be from time to time made by the 
legislature of any British Colony or possession, 


Act to bein force . . . 
in Colonies. this Act shall be in force in every such Colony and 
possession. 
Pantahnient ot 4. If any person commits any of the offences 
forgery. following, that is to say— 


(1) Prints any copy of any proclamation, order, or regulation 
which falsely purports to have been printed by the Govern- 
ment printer, or to be printed under the authority of the 
legislature of any Byritzsh Colony or possession, or tenders 
in evidence any copy of any proclamation, order, or regula- 
tion which falsely purports to have been printed as aforesaid, 
knowing that the same was not so printed ; or 

(2,) Forges or tenders in evidence, knowing the same to have been 
forged, any certificate by this Act authorized to be annexed toa 
copy of, or extract from, any proclamation order, or regulation; 

he shall be guilty of felony, and shall on conviction be liable to be 
sentenced to penal servitude for such term as is prescribed by the 
Penal Servitude Act, 1864, as the least term to which an offender 
can be sentenced to penal servitude, or to be imprisoned for any 
term not exceeding two years, with or without hard labor. 
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5. The following words shall in this Act have the meaning here- 

meng inafter assigned to them, unless there is something 

efinition of . ‘ 
devine, in the context repugnant to such constructions ; 
(that is to say)— 

“ British Colony and Possession’’ shall, for the purposes of this Act, 
include the Channel Islands, the Isle of Man, and 
such territories as may for the time being be vested 
in Her Majesty by virtue of any Act of Parliament 
for the Government of Jndia and all other Her Majesty’s dominions. 

‘“ Legislature’’ shall signify any authority other than the Imperial 
Parliament or Her Majesty in Council competent 
to make laws for any Colony or possession. 

‘* Privy Council’? shall include Her Majesty in Council and the 
Lords and others of Her Majesty’s_ Privy Council, 
or any of them, and any Committee of the Privy 
Council that is not specially named in the schedule hereto. 
‘*Government Printer’’ shall mean and include the printer to Her 
Majesty and any printer purporting to be the 
Bane verament printer authorized to print the Statutes, Ordi- 
nances, Acts of State, or other public Acts of the 
legislature of any British Colony or possession, or otherwise to be 
the Government printer of such Colony or possession. 
“‘ Gazette”? shall include the London Gagette, the 

“ Gazette.” Edinburgh Gazette, and the Dublin Gasette, or any 

of such Gazettes. 

6. The provisions of this Act shall be deemed to be in addition 
to, and not in derogation of, any powers of proving 
documents given by any existing Statute or exist- 
ing at Common Law. 


“ British Colony 
and possession.” 


“ Legislature.’”’ 


“ Privy Council.” 


Act to be cumu- 
lative. 


SCHEDULE. 





CoLuMN 1 | CoLuMN 2. 


Name of Department or Offieer. | Names of Certifying Officers. 


The Commissioners of the Treasury. Any Commissioner, Secretary, or As- 
sistant Secretary of the Treasury. 
The Commissioners for executing the} Any of the Commissioners for exeont- 
Offiee of Lord High Admiral. ing the office of Lord High Admiral 
or either of the Secretaries to the 
said Commissioners. 
Secretaries of State ... Ne ae sar Secretary or Under-Secretary of 


Committee of Privy Council for Trade. | Any member of the Committee of Privy 
ouncil for Trade or any Secreta 
or Assistant Secretary of the sai 


; Committee. 
The Poor-Law Board a a Any Commissioner of the Poor-Law 
ard or any Secretary or Assistant 


Secretary of the said Board. 





ACT No. XVIII or 1872. 
(BECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THY 29th avausr 1872.) 


ACT TO AMEND THE INDIAN EVIDENCE 
ACT, 1872. 

WuHeErzEAStt is expedient toamend the Indian Evi- 
dence Act, 1872; It is hereby enacted as follows :— 

Short title. 1. This Act may be called “ The Indian Evi- 

dence Act Amendment Act”’ ; 

‘Aendmeneot 2. In section thirty-two of the Indian Evidence 
Act I of 1872, Act, 1872, clauses five and six, after the word 
rnin aa . relationship,’ > the words “by blood, marriage or 

adoption”’ shall be inserted. 

3. In-section forty-one of the same Act, lines seventeen, twenty 

Amendment of 2nd twenty-three, after the word “ judgment,” the 


Preamble. 


section 41. words *‘ order or decree’”’ shall be inserted. 
4. In section forty-five of the same Act, line five, 
Amendment of “6 ” ap! : 
section 46 after the word “‘art,’’ the words “ or in questions 


as to identity of handwriting”’ shall be inserted. 

5. In section fifty-seven of the same Act, paragraph (13) after the 

Amendment of Word “‘road,”’ the words “ on land or at sea’ shall 
section 57. be inserted, 

6. In section sixty-six of the same Act, line 
icra en of five, after the word “is,’’ the words “or to his 
attorney or pleader”’ shall be inserted. 

7. In section ninety-one of the same Act, Exception 2, for the 

‘Aiieaalto? words “under the Indian Succession Act,’’ the 
section 91. words “ admitted to probate in British India,’’ 

shall be substituted. 

8. [Repealed by Act No. XII of 1876.) 

9. Insection one hundred and eight of the same Act, line one, for the 

word “ When,” the words * Provided that when’’ 
of shall be substituted ; and, in the last line, for the word 
“on,” the'words “ shifted to”? shall be substituted. 

10. In section one hundred and twenty-six of the same Act, line 

Amendment of tWenty-two, and in section one hundred and twenty- 
sections 126 and eight of the same Act, line six, after the word 
128. “ barrister,” the word “ pleader’’ shall be inserted. 

In section one hundred and twenty-six of the same Act, line fifteen, 
for the word “ criminal,” the word “ illegal”’ shall be substituted. 

11, In section one hundred and fifty-five of 
the same Act, paragraph (2), for the word “ had,”’ 
the word “ accepted”’ shall be substituted. 

12. [Repealed by Act No, X of 1873.] 


of 


ACT No. X or 1878. 


(RECRIVED THE GOVERNOR-GENERAL’S ASSENT ON THE 8TH APRIL 1878.) 


THE INDIAN OATHS ACT, 1873. 


An Act to consolidate the law relating to Fudicial Oaths, and for 
other purposes. 


WHEREAS it is expedient to consolidate the law relating to judicial 

oaths, affirmations and declarations, and to repeal 

Preamble. the law relating to official oaths, affirmations and 
declarations; It is hereby enacted as follows :— 


I.—Preliminary. 

1. This Act may be called “ The Indian Oaths 
Act, 1873: 
It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the territories of Native 
Princes and States in alliance with Her Majesty ; 

Sommence: And it shall come into force on the first day of 
ment. May 1873. 

2. [Repealed by Act XII of 1873.] 


3. Nothing herein contained applies to proceedings before Courts 
Martial, or to oaths, affirmations or declarations 
Saving of cer- prescribed by any law which, under the provisions 


ara = of the Indian Councils’ Act, 1861, the Governor- 
General in Council has not power to repeal. 


Short title. 


Local extent. 


I],—Authority to administer Oaths and Affirmations. 


4. The following Courts and persons are authorized to administer, 
by themselves or by an officer empowered by them 
Authority to in this behalf, oaths and affirmations in discharge 
administer oaths ; : : : 
and affirmations. ©! the duties or in exercise of the powers imposed 
or conferred upon them respectively by law :— 
(a2) All Courts and persons having by law or consent of parties 
authority to receive evidence ; 
(5) The Commanding Officer of any military station occupied 
troops in the service of Her Majesty: provided 
(1) that the oath or affirmation be administered within the limits 
of the station, and 
(2) that the oath or affirmation be such as a Justice of the Peace is 
competent to administer in British India, 
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Iil.—Persons by whom Oaths or Affirmations must be made. 


Oaths or affirm. 5. Oaths or affirmations shall be made by we 
ations to be made 
following persons :— 


(a) all witnesses, that is to say, all persons who may lawfully be 
examined, or give, or be required to give, evidence 
by or before any Court or person having by law or 
consent of parties authority to examine such persons or to receive 
evidence : 


Witnesses : 


(5) interpreters of questions put to, and evidence 
given by, witnesses, and 

jurors. (c) jurors. 

Nothing herein contained shall render it lawful to administer in a 
criminal proceeding an oath or affirmation to the accused person, or 
necessary to administer to the official interpreter of any Court, after 
he has entered on the execution of the duties of his office, an oath or 
affirmation that he will faithfully discharge those duties. 

Affirmation by 


interpreters : 


Natives or by per- 6. Where the witness, interpreter or juror is a 
si objecting to Hindi or Muhammadan, 
oaths. 


or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall make 
an oath. 

IV.—Forms of Oaths and affirmations. 

7. Alloaths and affirmations made under Section 
5 shall be administered according to such forms as 
the High Court may from time to time prescribe. 

And until any such forms are prescribed by the High Court, such oaths 
andaffirmations shall be administered according to the forms now in use, 

Explanation.—As regards oaths and affirmations administered in 
the Court of the Recorder of Rangoon and the Court of Small Causes 
of Rangoon, the Recorder of Rangoon shall be deemed to be the 
High Court within the meaning of this section. 

8. Ifany party to, or witness in, any judicial proceeding offers 

to give evidence on oath or solemn affirmation in 
Fr pvisbaugsie tds any form common amongst, or held binding by, 
eathe: persons of the race or persuasion to which he 
belongs, and not repugnant to justice or decency, 

and not purporting to affect any third person, the Court may, if it 
thinks fit, notwithstanding any thing hereinbefore contained, ten- 
der such oath or affirmation to him. 

9. If any party to any judicial proceeding offers to be bound by 

Court may ask  2"Y such oath or solemn affirmation as is mentioned 
party or witness i" Section 8, if such oath or affirmation is made by 
whether he will the other party to, or by any witness in, such 


Forms of oaths 
and affirmations. 
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make oath pro- proceeding, the Court may, if it thinks fit, ask 
posed by opposite = cuch party or witness, or cause him to be asked, 
party. whether or not he will make the oath or affirmation : 
Provided that no party or witness shall be compelled to attend 
personally in Court solely for the purpose of answering such question. 
10. If such party or witness agrees to make such oath or affirma- 
tion, the Court may proceed to administer it, or if 
Administration it is of such a nature that it may be more conveni- 
7 i oo ently made out of Court, the Court may issue a 
Commission to any person to administer it, and 
authorize him to take the evidence of the person to be sworn or affirmed 
and return it to the Court. 


Hvidence con- 11. The evidence so given shall, as against the 
clusive as against person who offered to be bound as aforesaid, be 
person offering to : 
be bound. conclusive proof of the matter stated. 


12. If the party or witness refuses to make the oath or solemn 

affirmation referred to in Section 8, he shall not be 

Procedure in compelled to make it, but the Court shall record, 
case of refusal to f : f 

maka-cath. as part of the proceedings, the nature of the oath 

or affirmation proposed, the facts that he was 

asked whether he would make it, and that he refused it, together with 


any reason which he may assign for his refusal. 


V.—M1scellaneous. 

13. No omission to take any oath or make any affirmation, no 
substitution of any one for any other of them, and 
Proceedingsand no irregularity whatever in the form in which any 
evidence not in- one of them is administered, shall invalidate any 

validated by omis- : : ar : 
sion of oath or Proceeding or render inadmissible any evidence 
irregularity. whatever, in or in respect of which such omission, 
substitution or irregularity took place, or shall 

affect the obligation of a witness to state the truth. 

14. Every person giving evidence on any subject 

Persons giving before any Court or person hereby authorized to 
evidence bound to xe ‘ 
giate the trath. administer oaths and affirmations shall be bound to 

state the truth on such subject. 

‘Ammendmonter 15. The Indian Penal Code, Sections 178 and 
Penal Code, Sec- 181, shall be constructed as if, after the word 
tions 178 & 181. “ oath,” the words “ or affirmation’’ were inserted. 

16. Subject to the provisions of Sections 3 and 5, no person 

appointed to any office shall, before entering on the 

Official oaths execution of the duties of his office, be required to 
abolished. make any oath, or to make or subscribe any 

affirmation or declaration whatever. 


INDEX. 


(Nore.—/n. means Introduction, and Ap. Appendix.) 


A 
Section. Page. 
ABBREVIATIONS in a written instrument are 


explicable by parol evidence. ene 98 240 


ABSCONDING, Any person, to avoid service =} 118 284 


summons to attend and give evidence, Ap 


liable in an action of damages. see 


ABSENT PERSON, Statement of, when relevant. 32 132 


ABSENT WITNESS, Deposition of, in dail 
judicial proceeding, when relevant. .. 33 144 


ABSOLUTE CERTAINTY how far attainable or 
necessary vee eee ee In, 2 


ACCEPTANCE of Inland Bills of Exchange must 
be in writing eee eee vee gt 203 
of bill of exchange for good consideration 
may be presumed... sis dine 114 272 
is deemed a conclusive admission by 
acceptor .. a 
of the authority of ‘the drawer to draw 
such bill 117 280 
of his capacity to fadorse bill payable 
to his order eee ee oes 
of authority of agent if bill be drawn 
by procuration ,,., oe vee a 28: 
but not of the drawing ase 
or of the signature of the payee, or 
other indorser ... eee ose 
though the indorsements were on the 
bill at the time of the acceptance ... 


nor of authority of agent to indorse 


3} 


39 99 


99 39 


for principal “ swe nes ss 99 
nor of indorsement of drawer on a 
forged bill ee eee bee 99 93 
ACCEPTOR of bill of exchange is estopped from I 
denying that the drawer had autho- oe 
rity to draw sé eee es 7 
or to endorse eae ee0 eee { oe 


46 
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ACCEPTOR—continued. Section. Page. 
may deny that the bill was drawn by 
alleged drawer... ee is% 117 280 


cannot show that a bill was given as secu- 
rity for repayment of a debt which 
was agreed to be paid by instalments. 92 222 


ACCESS where proved renders the presumption 
of legitimacy of a child born during 


marriage irrebutable. ss as 132 255 
ACCIDENTAL, Facts relevant to show whether 

an act was intentional or ... ea 15 105 

ACCOMPLICE, Evidence of ... ~ ee In. 56 
may be presumed to be unworthy of credit 

unless corroborated Sie was 114 (5) 257 

is a competent witness against an accused. 133 301 


Conviction is not illegal because it proceeds 
on uncorroborated testimony of _... 


ACCOUNT BOOKS, Entries in are relevant sof a 
Personal knowledge by person making the 

entry is not necessary one ove 32 138 

are admissible though not contemporane- 

ous, if made in the course of business. 

and though proved not to have been 

regularly kept in the course of busi- 

ness are relevant as admissions 


a3 39 


against interest ... ies er - 140 
32 133 
when relevant eee woe ie i 34 147 


cannot alone charge any person with 
liability eco eo eee eee 99 


may be used to corroborate other evi- 


39 


ENCE aee see eee eee ty) 3? 
may [be sufficient if admitted by de- 
fendant to be correct ... 2s 148 


of a Company wound up under Act 10 o 
1866 are primd facie evidence of all 
things purporting to be recorded 
therein... ove vee eve 


33 72 
ACCOUNTS, When and by whom the general 
result of, may be spoken to ee 65 186 
‘* Result”’ means the actual figures, not the 
general effect on a person’s mind ... ‘ zs 


ACCUSED, Absence of, when complaint made does 
not affect the relevancy, and there- 
fore the admissibility, of such com- 
plaint nee oor pas oe 8 83 


INDEX. 3638 


ACCUSED—continued. Section. Page. 
Confession by, is irrelevant if illegally 
obtained ... us ae 24 122 
refusal to answer question by, Presump- 
tion as to as oe eee 114(h) 274 
cannot be a witness for or gestae a 
co-accused te siats ies 118 284 
ACKNOWLEDGMENT of receipt written or 
signed by person who is dead eee 32 134 
or cannot be found Su ‘ae re ss 
or is incapable of giving evidence... ¥ - 
or cannot be produced without unrea- 
sonable delay ... wei ae i . 
to take a case out of the Limitation Act.. 92 216 
ACQUIESCENCE may amount to assent - 8 84 
but does not necessarily imply assent... i PP 
ACQUITTAL is a bar to any further proceedings 40 152 
in respect of the same offence sis ‘| In. 26 
ACT, of one person when necessary to explain the 
conduct of another ics 10 87 
of one person may indicate a state of mind 
in another in ‘as sin 14 IOI 
of ownership ... wie aie mae 13 94 
Statement contained in Legislative, as to 
fact of a public nature when relevant.. 37 150 
Judicial notice to be taken of Legislative... 57 175 
of Government, proved by records eee 78 194 
or printed order eee 3 3 
of the Legislature, proved by journals “s es 
public acts + $3 Pe 
abstracts : % - 
printed copies... ” 95 
“ ACTION” includes what, under 22 & 23 Vic. 
c. 63 eee eee eee Ap. 351 
under 24 Vic. c. 11 eos ove 35 354 
ACTIONABLE WRONG, conspiracy to commit. 10 87 
ACTS and events when relevant facts ... In. (32) 19 
ADMINISTRATOR, Purchase by, | is saidable. at 
the instance of party interested ws 111 252 
ADMIRALTY, Final judgment, order, or decree 
of Court of,is relevant ... 4l 155 
of what it is conclusive proof. ses ‘3 156 
Presumptions recognised by Court of _... 114 270 


ADMISSIBILITY OF EVIDENCE, Judge is to 
decide astothe ... eee ses 136 304 


S64 INDEX. 

ADMISSIONS when relevant ove eee 
Definition of ... ‘as ove aide 
By whom statements must be made in 
order to be. os ose eee 
When statements must be made in order 
to be eee eee ece een 
are relevant against the party making them. 
What is the effect of ... as eee 
Certain admissions may be proved by the 
person who made them ___... eos 
When admissions as to relevant state of 
mind or body may be proved by the 
person making them one ove 
Omission to contradict is not tantamount 
to @n0 eee eee eee 

are not conclusive oes ove ove { 
but may estop ec a vee 
in pleadings are not tantamount to proof 
of a fact ... sive see ove 
only affect the party making... vee 
by party or his agent duly authorised... 
by suitor in representative character vee 
by persons who have any proprietary or 
pecuniary interests in the subject- 
matter os. bee eee oa0 
by persons from whom interest is derived.. 
by wife as ove vee one 
for an infant ... eee eee see 
by an infant ... we ses sgl 
by representative before vesting of repre- 
sentative character can soe 
by members of joint Hindu family eae 
by Hindu father is not binding on his sons. 
by Karnavan is binding on the Tarwad ... 
Time and circumstances of the oes 
Person making must have an interest in 
the property in question at the time 
of making ses oe ea 
by person whose position must be proved 
as against party to suit si ene 
by person expressly referred to by party 
tosuit ... wae eee ose 
the reference must be express vee 
statement of referee is mot conclusive 


except when it acts by way of estoppel 


Section. 
in. 
17 


In. (34) 


3) (55) 
»» (35) 
xy (36) 


sy (37) 
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8 
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39 
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21 
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33 
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39 
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115 
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93 
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ADMISSIONS—continued. 


Relevancy of, seen or in behalf of egieis 
concerned 

against interest eee 
are alone receivable o0e 


except statements accompanied b 
conduct rendering their falsehood. 
improbable eae ” 


Statements may be, though made by person 
under legal compulsion =... 

receivable where relevant otherwise dari 
as admissions ie a is 

and confessions, Difference benucen 

Oral, as to contents of documents, when 
relevant me ei i ve 

of contents of documents: Sei ous 


made without prejudice, or to oey peat; ® § 
are not relevant .. 


before arbitrator are admissible... 
to professional men, when not protected 
ADMITTED FACT need not be proved dts 
unless Court requires proof ast 


ADOPT, Presumption asto authority to ‘i 
Authority to, need not be in writing... 


ADOPTION need not be in writing __... 
acquiesced in for many years, Presumption 
with regard to sa ve aa 


under a Will, 
ADULTERY, admission of _... ‘ai 


ADVANCEMENT, Presumption as to 


ADVERSE PARTY, Right of, to see and cross- 
examine upon documents used to re- 
fresh memory . 


ADVOCATE liable to be aeachesd igi asking i im- 
proper questions ... 


AFFAIRS OF STATE, Evidence as to... a a 

AFFIDAVIT, Statement contained in ... eis 

AFFIRMATIONS. ... ~ - oy 
by whom to beadministered .., ass 
to whom to be administered... Ses 
Form of es ae saa vas 


See Oaru. 
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21 


32 
21 


a3 


aI 


22 
65 
23 


9”) 


33 


58 


114 
g! 


114 


a3 
24 
114 


161 


150 
In. (96) 


116 


139 
116 


119 
116 
11g 


185 
121 


39 


122 
177 


263 
206 


aD 


268 


126 
266 


323 
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AGENCY, Burden of proving discontinuance of... 


AGENT, Admission by ‘yi sh <r 
for, or by an infant se sine 
for purdah ladies, strict proof of agency 


required wa us we 
Misrepresentations of, bind his prin- 
cipal, if agent was acting within the 
scope of his duties oe eee 
General authority of, to accept a bill of 
exchange may be proved by acknow- 
ledgment by principal of liability on 
another bill accepted by the agent ... 
of Foreign Government, Certificate of, 
under Ig & 20 Vic. c, 113 sis 


See EsTorpPeE.L. 


AGREEMENT, When separate oral, may be 
proved. ... see pa 


Separate oral, constituting a condition 
precedent nee see sae 


Distinct subsequent oral, may be proved... 
Contemporaneous oral, inconsistent with 
written agreement, inadmissible —... 


varying terms of document, Who may give 
evidence of contemporaneous de 


ALIBI, Facts in disproof of an alleged ... v8 
ALTERATION 

tw a deed or other written instrument, 

raises a presumption of fraud see 

if fraudulent and unauthorised invalidates 

a document aa sis 


secus, if immaterial in character 
even if it be done by a party to the 


document ses gis ne 
burden of proof as to dai ove 
ina will eee jes ed ae 
unattested, is presumed to have been 
made after execution... re 


in pencil, is presumed to be deliberative. 
in ink, is presumed to be conclusive... 


AMBIGUOUS, Meaning of the term... aes 
Language in a document may not be ex- 
plained by extraneous evidence eee 


When evidence may be given ... ove 
Extraneous evidence of a_ testator’s 
intention is inadmissible .,., ‘ite 


Section. Page. 
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269 
233 


231 
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INDEX. 


ANCESTOR, Admissions by, bind the heir _... 


ANCESTRAL ESTATE, Presumption as to... 
Presumption as to necessity for sale of ... 


ANCIENT DOCUMENT. See Document. 
ANCIENT POSSESSION ... sis 
ANNEXING CUSTOMARY INCIDENTS, 
ANNOYING QUESTIONS, may be forbidden by 


Court eas 


ANSWERS to questions which acess: need not 
have answered do not makea confession 
contained in such answers irrelevant... 

to questions on witness’ character cannot be 
contradicted 
except as to a conviction for the 


crime denied _,,, ae aes 


or facts tending to impeach the wit- 
ness’ impartiality ove nae 


APPARENT OWNER, Acts of, estop beneficial 
owner who allows him to deal with 
property as his own ose 

What beneficial owner must Brove to avoid 
alienation by, ae se ee 


APPEAL, none, on the sole ground ii id 
Court discredited witnesses . 


APPELLATE COURT’S duty with aan to 
conclusions come to by Original Court 


APPOINTMENT of Public Officer, how proved... 


ARBITRATOR, Admissions before, are receivable 
in a subsequent trial of the cause, the 
reference having proved ineffectual , 


ART, What included in the term is 
Opinion of experts on ae of, are 
relevant ... vs oe 

ARTICLES OF WAR, Judicial notice of 


ASSAULT, Relevancy of facts forming pate of the 
same transaction ... 


Provocation offered by plaintif is relevant 
in action for, ; ons eee 


ASSESSORS may question witnesses through, 
or by leave of the Judge... ae 


ATTESTATION one form of pre-appointed 
evidence eee on eee eee 


Section. 
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ATTESTATION—continued. 


When handwriting and, must be proved., 
when required by law, must be proved 
by at least one attesting witness 


Proof of, where no attesting witness is to 
be found eee ses oes 
or the document purports to have been 

executed in the United Kingdom .., 
sufficiently proved as against party admit- 
ting its execution, by such admission. 


Proof of, when Snecune witness gener 
execution 


when not required by ‘law, Proof of is 
unnecessary ei ass 


ATTORNEY, Admission by, will bind client _.., 


shall not disclose professional communi- 
cations without client’s express consent 
except when made in furtherance of 
any illegal purpose sis ave 


Fact observed by, after employment, 
showing commission of crime or 
fraud, is not protected... ove 


Obligation continues after employ- 
ment has ceased ‘as esi 


Payment of fee is immaterial sae 
Rule applies pee attorney be co- 


defendant ie ae a6 

when compellable to give evidence sa 

is not bound to produce papers on which 
he has a lien eos eee 

except when summoned to produce by 

athird party... oe ase 


See Powers or ATTORNEY. 
ATTORNEY’S CLERKS cannot disclose profes- 


sional communications ee es 
ATTORNEY’S LIEN is general om das 
unless confined by agreement dea 

is not confined to papers ‘ae — 
AUTHORITY, Threat, to obtain confession, made 
by person in aa =e aes 

Meaning of the term “person in”... 

of Hindu widow to adopt sis sa 

need not be in writing aan aes 


Party misrepresenting his, is bound by his 
misrepresentation ... see te 
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ENDE X. 
AUTHORITY —continued. Section, 
of bailor to bail cannot be denied by bailee 117 
When bailor may plead badness of bailee’s 
to accept a bill of exchange, Evidence 
admissible to prove general si 16 
B 
BAD CHARACTER may be proved, only to rebut 
evidence of good character .. 54 
When character is a fact in issue, evidence 
is admissible as to Ae uae és 
Evidence of ... aes se se 3 
BAILEE is estopped from denying bailor’s autho- § In. (92) 
rity to bail ees sae 117 
when he may prove badness ‘of bailor’s 
title ee ess sate i 
and delivery to the Hohitul’or owner... ‘3 
BANKER’S Books, are relevant sie 34 
but are insufficient alone to charge any 
person with liability nes vee ” 
BANKRUPTCY ACT, Filing petition under the 
English, is conclusive proof of act of 
bankruptcy committed at time of filing. 4 
BANNERS, publicly paraded for an illegal pur- 
pose are receivable in evidence of the 
objects of those charged with sum- 
moning illegal meetings .., wee 6 
BAPTISM may be proved by parol testimony... QI 
BARRISTER when bound to answer questions as 23 
to professional communications 126 
shall not disclose professional communica- 
tions without client’s express consent. ‘s 
except when made in furtherance of 
any illegal purpose rh ” 
Fact observed by, after employment 
showing commission of crime or 
fraud, is not protected... ses ys 
Obligation continues after eae 
has ceased yr ose % 
and extends to the clerk or Servant of. 127 
BELIEF how produced se es we In. 
Difficulty of forming ... a ‘is 9 
A decision must be given sus aes PP 
What degree of probability is essential to.. » (4) 
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BELIEF—continued. 
In India Judge has to decide ... ae 
must do so on the probabilities of the 
case eee 


BENAMI transactions are a recognized system 
among Hindus and Mahomedans .,,.. 


purchase, Presumptions with regard to ... 


BENAMIDAR dealing with property as his own 
with assent of beneficial owner, binds 
latter by his acts ... ain aes 

Beneficial owner seeking to set aside aliena- 
tion by, must prove non-acquiescence 
on his part, and purchase with notice. 


BENEFICIAL OWNER. See BENAMIDAR. | 


BILL OF EXCHANGE, Court may assume good 
consideration for acceptance and 
endorsement of ... oes a 

infected with fraud or illegality ... sis 
having got back into the acceptor’s hands 
is presumed to have been paid oe 


Estoppel of acceptor of aes oes 


Acceptor cannot deny drawer’s authority 
to draw or endorse i eee 
he may deny the fact of drawing 

Of what acceptance is deemed a conclusive 
admission see one eee 

What is conclusively established against a 
partner who consents to a bill being 
drawn in the firm’s name ... sles 

To prove general authority to accept, evi- 
dence is admissible of acknowledg- 
ment of liability on another bill ac- 
cepted by agent ... eee eee 


BILL OF LADING is evidence of shipment of the 
goods therein mentioned ... one 


made deliverable to order is primd facie 
evidence of the vendor’s intention to 


preserve his jus disponendi ose 

BIRTH, register of ... Se ned iw 
proved by parol testimony eee ove 

during marriage is conclusive proof of 
legitimacy wes ae eee 


unless non-access be proved a 


Section. 
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BIRTH—continued. 


Meaning of “non-access’”’ .., a 


Where access is proved the presump- 
tion of legitimacy cannot be 


rebutted ee aes 
BODILY FEELING when facts showing, are 


relevant ... ae Las Ses 


BODY, when facts showing state of, are relevant... 


BONA FIDES, Burden of proof of, in transactions 
where one party is in relation of active 
confidence, is on that party 9 
this rule applies only to transactions 

between the parties ‘ai ie 

No general rule as to the burden of prov- 
ing, where the manager of an intant’s 
ancestral estate has encumbered it, can 

be laid down eee ose aes 
but as between the manager and the 
infant, the burden of proving, lies, 

in every case, on the manager __... 


BOND, Any fact may be proved which would in- 
validate ale re rr 


When separate oral agreement may be 
proved ese aee ese eee 


conditioned for payment absolutely, ex- 
cludes evidence of agreement that it 
should operate merely as an indemnity, 


Separate oral agreement constituting a 
condition precedent may be proved ... 


Distinct subsequent oral agreement may be 
proved ooo eee eee eee 


When usage or custom annexing incidents 
may be proved ... : vee 


Fact showing relation between document 
and existing facts... es se 


See Orat EvIpENCE. 


BOOKS of account, are relevant—When Ste 


alone are insufficient evidence to 
charge any person with liability... 


of a company being wound up ae 


pope or official, Entry in is a relevant 
act ee6 een aes Osa 


on science, showing expert’s opinion, when 
receivable és vr as 


containing laws, Presumptions asto _... 


Sectron. 
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BOOKS—continued. 
upon matters of public or general interest, 
Presumptions as to eee eee 


See AccounrT Books. 
BAaNKER’S Books. 


BOUGHT AND SOLD NOTES are prima facie 
evidence of a contract wee Ss 


evidence is admissible to prove or 
disprove that they are the real 
contract sin ave ove 


BREACH OF PROMISE of marriage, Character 
; is relevant in actions of, ... see 


BRIBE, Credit of witness may be impeached by 
proof that he has accepted a saa 


but not merely that he has been offered a. 
“BRITISH INDIA” si 
“BRITISH COLONY and Possession’’ defined 

im 31 & 32 Vic. C.937 es 
“BRITISH TERRITORIES,’ Evidence as to.. 


BROKER’S bought and sold notes are prima facie 
evidence of a contract ove 
evidence is admissible to prove or 

disprove that they are the contract. 


BURDEN OF PROOF, Effect of pel aha 


shifting the ass eos 
on whom it lies eu 
as to a particular fact ... ose eee 


of fact necessary to be proved in order to 
enable any Eon to give evidence 
of any other “s 


is on accused who seeks to show that his 
case comes within exceptions or pro- 
viso contained in the law defining the 


offence... eee ene eve 
of fact especially within the knowledge of 
any person ves eve eee 


is on the person who affirms that a person 
is dead who is known to have been 
alive within thirty years . 


is on the person who affirms that a see: 
son is alive who has not been heard 
ef for seven years pes ose 


| 


Section. 


87 
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55 
55 
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57 
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245 


246 
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BURDEN OF PROOF—continued. 


is on party denying the existence of part- 
nership, tenancy or agency, where per- 
sons have acted as partners, landlord 
and tenant, or principal and agent ... 


is on party alleging that such persons so 
acting have ceased to stand in such 


relationship us aoe was 

is on party setting up division in a Hindu 
family... or or or) 

or self-acquisition ... vs dae 

or unity of estate where the family 

is separate in residence ... ves 

or that a sale of ancestral property 
was necessary ... sa ave 


is on party affirming that the person in pos- 
session of property is not the owner... 
The mere forcible possession of a 
wrong-doer is insufficient to shift 

the burden of proof vat sits 

of good faith in transactions where one 
arty is in relation of active confidence, 

ison that party... iva ws 
this rule applies only to transactions 
between the parties ad dies 

is on party setting up non-access in order 
to prove illegitimacy of child born dur- 

ing marriage ous tee ves 

is on party setting up lucid interval after 
proof of insanity ... eee ase 

is on holder of bill of exchange infected 
with fraud or illegality that value was 
given for the bill vas : 

is on party setting up notice of the origi- 
nal illegality of the bill of exchange... 


is on party asserting that a stamped docu- 
ment was not stamped when received. 


on proof of that fact the burden of 
proof is shifted .., fis 


See Bona FIngs. 
PRESUMPTIONS. 


BUSINESS, Existence of course of, when relevant. 


Entries by deceased person made in the 
course of sss 


BYSTANDERS, Statements by, forming part of 
the transaction are receivable or 


even though the accused be not 
present 


ous oes eee 


878 
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C 
“CAPABLE OF BEING PERCEIVED BY 
THE SENSES,” Meaning of si 


See Fact, 


CAPACITY TO CONTRACT, Evidence may be 
given of want of, in variance of 
document 7 
CASE REMITTED under 22 & 23 Vic, c. 63 
under 24 Vic., c. 11 
CERTAINTY, Attainable degree of _... 
What degree of, is essential to belief 
LY et under Part 6 of the Christian 


apoio Act, Sec. 54, are nana 

proof of marriage, ... 

of sale under Madras Act 6 of 1867 are 
conclusive proof of purchase... 

granted under S. 4 of Act 27 of 1860, a are 


conclusive proof of ecprescnieny: 
title eee eee eee 


Presumption as to eee vee nee 


Section. 


In. (79) 


CERTIFICATE OF HEIRSHIP. See CERTIFICATES. 
CERTIFICATE OF MARRIAGE, See CERTIFICATES. 


CERTIFICATE OF SALE. See CERTIFICATES. 


CERTIFIED COPIES. ae ove ee 
how proved ... os re 
of public documents 

Stamps on .,.. 
Production of 
Presumption as to sis me 
of foreign judicial records ie ve 
Presumptions as to ... 
of opinion of law obtained inider: 22 & 23 


Vic, c. 63 ‘8 aay wee 

of Proclamations ee 31 & 32 Vic, ... 

Cc. 37 eee eee eae 

CESSION OF TERRITORY, "Proof of ase 

CESTUI-QUI-TRUST, Admission by ... soe 
CHARACTER 

as affecting damages in Civil cases, oe 

irrelevant to render probable conduct 

imputed wee ove eee 

why irrelevant eee ose eee 
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69 


216 


350 
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112 


173 


170 
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IND EX. 
CHARACTER— continued. 

Evidence of bad bts aes isa 
In Criminal cases, evidence of previous 
good, is relevant ... bee sie 

but not previous bad vue 
except to rebut evidence of good 
character ia ave ae 
or where character is in issue cas 


implies disposition as well as reputation ... 
Evidence of general, alone receivable... 


of witness, Questions as to eee ans 
Answers to queens as to, cannot be con- 
tradicted ... wa er aes 
Witness to, may be cross-examined ose 
and re-examined ... ee iss 


Court to decide upon questions asto__—... 


CHARACTERS, Evidence may be given to show 
the meaning of illegible, or not com- 
monly intelligible eee ose 


CHARITABLE FOUNDATION, Opinions as to 
the constitution, &c., of, when relevant 


CHARTS, when relevant an avs 
CHEMICAL EXAMINER, Evidence of ae 
CHILD’S RELIGION is pene to ad that of 

its father eee eae eee 


CIRCUMSTANTIALEVIDENCE- is not excluded 


CIVIL COURT may inspect records of suits and 
official documents ... se one 


CIVIL PROCEDURE CODE, Provisions of, are 
unaffected by Section 5 of this Act... 


regulates the examination of witnesses in 
Civil suits at ase sii 


CIVIL SURGEON, Evidence of, when relevant ... 


CLERKS or servants of barristers, pleaders, attor- 
neys, and vakils cannot disclose pro- 
fessional communications ... one 


CLIENT present and not objecting to agreement 
entered into on his behalf by his solici- 
tor cannot afterwards repudiate eee 

cannot open up account admitted and as- 
sented to by his vakil dae ee 


need not disclose confidential communica- 
tion with his legal adviser ... re 
unless he offers himself as a witness, when 


he must disclose Eee to ep explamn 
his evidence nee 


Section, 
In, (56) 


33 
54 
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153 
140 
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Sectson. Page. 


: ; In. (41) 23 
CO-ACCUSED, Effect’of confession by af 30 130 
CO-DEBTOR, Admission of indebtedness by _..., 18 113 
COHABITATION as man and wife proves mar- 

riage unless it is otherwise disproved. 50 169 


raising presumption of relationship of 
man and wife, is insufficient to prove 
a marriage in proceedings under the 


Indian Divorce :Act eis age = e 
COLLISION at sea, presumptions recognized by 
the Court of Admiralty... oes 114 270 
COLLUSION, Judgment may be impugned by 
proof of ... eos Ad 160 
COMMISSION to take saente ‘ai eve 3 69 
in civil and criminal cases ... or 60 180 
to examine witnesses under 19 & 20 
Vic., c. 113 sue ‘de dete Ap. 346 
under 22 Vic., c. 20 jee see es 348 
COMMITMENTS and convictions on evidence 
before different officers ite ace 135 303 
COMMITTING MAGISTRATE, Evidence given 
before... eee ose eee 33 146 
COMMON DESIGN, Things said anddone bycon- 
spirator in reference to, are relevant... 10 87 
COMMUNICATION “without prejudice’ not to 
be received as admissions ... 23 121 
Official vee me 124 289 
to professional man for illegal purposes 
not protected eee eee wee 126 290 
between legal adviser and client, former 
need not disclose ... me - re 
between legal adviser and client, latter 
need not disclose ... se 129 295 


unless he offers himself as a witness, 
when he must disclose enough to 


explain his evidence es 9 is 
between legal adviser and witness, latter 
need not disclose ... ‘ee “< mr re 
COMPARISON OF HANDWRITING __ ...{ 45 e 
COMPLAINT when relevant .,.. ne rr 8 83 
COMPROMISE, burthen of proving that it was 
illegally obtained ... vee sae 103 244 
CONCLUSIVE JUDGMENTS a _ 40 152 
41 155 


INDEX. 


“CONCLUSIVE PROOF,” Meaning of eae 
an artificial probative effect given by law 


to certain facts ... sae Ae 
CONDITION PRECEDENT proveable by oral 
evidence ... ue eee ae 
CONDUCT when relevant aes gu ae 
does not include mere statements Sak 


unless those statements accompany and 
explain acts other than statements.. 


when relevant, any statement made to the 
erson or in his presence or hearing, 
is relevant oud oe ee 


Evidence to explain... ‘a ss 
Opinion as to relationship, expressed b 
Estoppel by ... “as See wa 


CONFESSION wie wei ase ae 
admissible though retracted before trial ... 


under threat, though not for the purpose 
of extorting oes wee eae 


mere exhortations to tell the truth 
would not exclude subsequent __... 


is not to be recorded unless voluntary _... 
Bentham’s rules to guard against false ... 
A prisoner may be convicted on his un- 


corroborated ce wes es 
even though it be retracted eee tos 
when made to a Police Officer is inad- 
missible ... des aes aah 

* Police Officer ’’ should bear its popu- 

lar meaning _... nee eos 


A mere statement accounting for pos- 
session of property is admissible ... 


while accused is in custody is inadmissible. 
unless made before a Magistrate... 


Statements by accused immediately lead- 
ing to discovery of fact are receivable. 


made after removal of impression caused 
by inducement, &cc, is relevant eee 
otherwise relevant does not become irrele- 
vant because of promise of secrecy ... 
or because accused was not warned .., 
affecting co-accused ... ose eee 
of co-prisoner, Conviction on, is bad in law. 


of one prisoner cannot corroborate the 
evidence of an accomplice against the 


48 
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CONFESSION—continued, Section. Page. 
in a divorce suit. This section does not 
apply to ... 7 eee eee 30 132 
must substantially implicate person con- 
fessing ... eee eee ass ” ” 
of convicted prisoner... bon ‘is re i 
Presumption as to record of ... re 80 197 
how proved... eae “se eae gl 204 


CONFIDENCE, Statements made in suokeacohal 129 295 


CONFIDENTIAL COMMUNE ONS when 
privileged see 126 290 

No hostile inference should ‘be atawn 

from a refusal to let a legal adviser 

disclose ... see es 


‘ PA 292 
not privileged unless stotessiciial ss 203 
with ie advisers, No one shall be com- 

led to disclose sas ‘ae 129 295 
except when awe ag 3 a3 
by lay agent relating to suit ani fide 
with a view to litigation _... oov 9 297 
CONFIDENTIAL OVERTURES to buy peace. 23 121 
CONFIDENTIAL RELATIONSHIP, Proof of 
good faith in cases of br Itt 252 
CONFISCATION of an sasha mele Presump: 
tion as to 114 264 
CONSIDERATION ofa Deed, Presumption as to 
in English law __,.. 79 196 
No such presumption by this Act : 5 
of a Contract may be proved aliunde .. gl 209 
Want of failure of, may be proved orally... 92 216 
of Bills of Exchange and peas 
Notes, Presumptions as to , 114 272 

CONSPIRACY, Facts relevant to prove a aoe 10 87 

Difference between English ane Indian 
law, as to eas i 88 
CONSUL, Certificate of, under 19 & 20 Vict., c. oe Ap. 346 


CONTEMPORANEOUS AGREEMENT ary- 
ing terms of document, ae es give 
evidence of ane 99 240 


CONTEMPORANEOUS STATEMENTS are 
often facts ornne: part of the trans- 


action... ims ses 6 717 
CONTENTS OF DOCUMENTS, must be proves 
by documents themselves one Ql 202 


except where secondary evidence is 
admissible si oes ae 66 186 


INDEX. $79 


‘CONTENTS OF DOCUMENTS—continued. Section, Page. 


as to appointment of public officer oes g! 203 
of will, how proved ee sue ‘ey ‘s _ 
where contract is contained in more than 

one document bea sista was 5 Pe 
where more than one original ... ve 3 os 
Facts, which may be proved by oral evi- 

dence, though forming part of se is i 
Oral evidence inadmissible to contradict, 

vary, add to, or subtract from wine Q2 214 


Separate oral agreement as to matter on 
which document is silent, and not 


inconsistent with it ves Pie 49 3 
Condition precedent is proveable orally ... 7 re 
Subsequent rescission or modification is 

proveable orally ... se sae Ps - 
Oral evidence to annex incidents to sa re 215 

to show person designated in a - - 

may be given by strangers to vary ... 99 240 


CONTRACT, Evidence of the terms of one con- 
tract is inadmissible to prove the 


terms of another and distinct wee 16 107 
reduced to writing must be proved by the 
Writing we. eee eee vee g! 202 
except where secondary evidence is 
admissible Sue Pe wie 5 is 
required by law to be in writing must be 
proved by the writing oes ae x 3 
except where secondary evidence is 
admissible sae oe see re es 
Consideration of, may be proved aliunde, 5 209 
contained in two or more documents, how 
proved ... bes ae Vea ‘5 211 
Oral evidence is admissible to prove the 
existence of a eee ee eas 9 ‘s 
completed through a broker __,... ave 35 207 
though in writing may be varied by sub- 
sequent oral agreement a... eee 92 214 
Oral evidence is admissible to show illega- 
lity eee evo eee eee ” 216 
or other invalidating fact... ies ‘3 oe 
or to show condition precedent to... 223 
or to annex incidents to __... ivi 5 224 
or to connect language of with exist- 
ing facts eee oe eee 9 227 


CONTRADICTING or corroborating statements 
admissible under Sec. 33, Mode of .,.. 158 320 


witness’ answers, Rulesasto ... een 153 313 


380 INDEX. 


Sectzan. 
CONTRADICTORY STATEMENTS, eve 155 
when may be proved ... ove se 
CONVICTION, 
based solely on a confession under Sec. 30, 
quashed ..,. ane ove eee go 
Effect of previous sa oe is 54 
is not conclusive of the facts stated therein 
as against the party suing the meee 
trate in respect of such order 43 
Evidence of, is relevant in criminal pee 
ceedings ‘a ak ove ose 54 
Evidence of previous... io aoe 153 
on evidence of accomplice is not illegal ... 133 
COPIES made by one uniform process ... ‘i 62 
each is primary evidence of contents of 
the rest... eee ese oes ” 
but not of the common original ane Py 
; 63 
Certified oe eae ene ae } 76 
how proved wee aT 2 
Presumptions as to certified vos 79 
made by mechanical process _... eee 63 
compared with copies so made one » 
compared with original __... vee 9 
of public documents ... ose eee 76 
Production of eats a Sas 77 
of judgments, Presumption as to certified. 86 
of report of Inspectors under the sac 
ompanies’ Act ... eae ee 35 
of Proclamations under 31 and 32 Vict., €. 
37> Sec. 2 (1) ees ee eee Ap. 
CORPUS DELICTI. vr se aes In. 
CORROBORATION, Evidence of accomplice 
without ... one aes we 133 
, In. (58) 
of witness ore acest ace | 156 
CO-SHARER, Admission by ... nit ase 18 
COUNSEL raising no a lee te course of pro- 
ceeding is heldto assent ... ave 8 
Admissions by vile a 18 
may be compelled to give evidence one 126 
See BARRISTER, 
COUNTERPART is evidence against party exe- 
cuting it .,. ies ee sas 62 


Page. 
315 


132 
171 


159 


132 
314 
301 


181 


3s 
182 
192 

33 


195 
182 


33 
193 


200 
148 


355 
16 


301 

32 
315 
112 


84 


109 
290 


183 
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COUNTERPART —continued. Section. Page. 
is secondary evidence against party who 
did not execute it ... cue ne 63 182 
COURSE OF BUSINESS, when relevant oat 16 107 
Statements made in im ~ 32(2) 134 
Entries made in mn ve vee ar ‘5 
“COURT” includes all Judges ve see 
Magistrates eee oe eee 6 
Persons (except arbitrators) legally 3 7 
authorized to take evidence. ene 
Commissioners to take evidence =. 
Sain Watley ie ses eee 3 59 
but not Police enquiries... aa 
Effect of judgment of an Admiralty aoe 
Insolvency su 
Matrimonial... 41 155 
Probate 


May make use of records inspected for the 


purposes of the judgment ... bie 43 159 
bound to take Judicial notice of certain 

facts eae as esi ose 57 174 
bound to notice geographical divisions... i 59 

but not local divisions eee ay - - 
can dispense with notice to produce in any 

case in which it thinks fit... wos 66 187 
of Admiralty, Presumptions recognised by. I14 270 
of Inquiry, Statement by an officer before 

a Military eee eos ese 124 290 
Power of, to remit case for opinion of law 

administered in another part of Her 

Majesty’s dominions si »» Ap. 350 


COURTS MARTIAL not affected by the Act .., I 65 
CREDIT OF WITNESS, how to be shaken _... 146 309 


CRIMINATING QUESTIONS 
Witness is not excused from answering ..,. 132 300 


CRIMINAL PROCEDURE CODE, Examination 
of witnesses in criminal proceedings 
to be according ta aes aoe 135 303 


CRIMINAL PROSECUTION, Statement of dead 

poe which would have exposed 

IM tO ave wes oes sia 32(3) 134 
CROSS-EXAMINATION, Defined _,,. re 137 305 


must relate to relevant facts but need not 
be confined to facts elicited by ex- 


amination in chief... “si ain 138 305 
of person. called to produce a dacument .., 139 306 
of witness to character ‘we eae 140 


$82 INDEX. 


CROSS-EXAMINATION—continued. 
Leading questions may be asked in one 


What the right to ask means sus 
as to previous statements in er sie 
Questions lawful in... oes 


Danger of asking witness his reasons for 
thinking a witness untrustworthy _... 


CROWD, Statements by ae aie sia 
CUSTOM, General ... ar ae 
Facts relevant to prove 55 
how to be proved er a 

must be ancient, invariable, and éleatly 

established or rr ie 


where proved, supersedes the general law 

which, however, still regulates all be- 
yond the ns ase ass 

Judicial recognition of family se bee 

Direction which an enquiry as to custom- 
ary law should take ats 

Eee ive recognition of the binding force 
oO eee eee coe vee 

Period during which the custom has Ete 
vailed ... fo 

Statement as to, by as who: eannal be 
called as a witness,, ce 

Opinion of person likely to know of the 
existence of general, is relevant oe 

What the term “ general custom” includes. 


CUSTOMARY INCIDENTS, Evidence to annex. 


DAMAGES, Facts relevant to ascertain ses 
Facts disproving malice are admissible in 
mitigation of eae oes 


In actions for defamation, facts proving 
malice are admissible to enhance... 


In actions for assault, the provocation 
offered by the plaintiff is relevant... 


In actions against aaa i es for 


injuries... 
In actions for seduction, the wealth of the 
defendant is immaterial _... non 


In actions for breach of promise of mar- 
riage, such evidence is relevant 

Facts going to the question of the 

amount of, in such cases ,,, sts 


Section. 
143 
145 
146 
155 
32 (8) 
In. 


13 


33 


39 


39 


3? 


a3 


Page. 
306 
307 
308 


316 


135 


30 
94 


39 


97 


39 


98 
99 


too 


FB 


134 
168 


215 


92 
93 


39 


rE 
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DAMAGES—continued. Section. Page. 
Statement of dead person which would 
have exposed him to action for, ses 32 134 
Evidence of character as affecting Sea 55 173 
Witness liable in, for refusing to give 118 284 
evidence ... aes ane aes Ap. 346 
for absconding or keeping out of the 
way to avoid service of subpeena .. 118 284 
for refusing to produce a document 
when called upon Se oa Pe e 
DAUGHTER’S DESCENDANTS, Presumption 
as to testator’s intention towards... 114 263 
DEAD PERSON, Statement of i aes 32 133 
DEAF AND DUMB WITNESS, Rule as to... 119 285 
DEATH, Statement as to cause of os fue 32 133 
Register of _... ei = se 82 198 
Presumptions as to, ws me 107 248 
in Hindu and Mahomedan — iva PR és 
from lapse of time bis 108 is 
No presumption as to the time of iss % 249 
DEBT incurred by head of joint Hindu family is 
presumed to be a family debt ag 114 261 


DECEPTION practised on accused to obtain a 

confession does not make Jo confes- 

sion irrelevant... eve 29 130 
DECISION of English Courts on gusellons relating 

to the law of evidence are not binding 


in India .. eee eee eee 2 67 
Improper sdmiesion or rejection of evidence 
is not ground for reversal of eee 167 326 
DECLARATION, Estoppel by és sr OU 52 
DECLARATORY DECREES su aie Ss a 
DECREES, relating to public matters are relevant 
but not conclusive eee ‘ee 42 
others are irrelevant soe ves 43 


except to prove their own existence ,., 
may be avoided on proof of fraud, collusion, 
or want of jurisdiction see 44 


except by y party re whose fraud ob- 
taine 


a9 


eee eee 93 a3 

DEED, Statement in, relating to relationship —... 32 (6) 135 
Presumption as to consideration not sanc- 

tioned by this act ... ais ee 79 196 


See TiTLe Dzgzps. 


384 INDEX. 


DEFAMATION, Evidence to character is acne 
sible in actions for... eis 


DEFECTIVE DOCUMENT 
If the defect be atent, it cannot be 
supplied by extrinsic evidence Ns 
Meaning of the term 


DELAY, Where witness cannot be lies without 
unreasonable eee - 
Statement of Expert, whose evidence can- 
not be obtained without unreasonable. 


DENIAL, when to include refusal to admit 


DEPOSITION, Witness refusing to sign, is liable 
for all damages sustained ce party 
calling ; sae 


DESTRUCTION OF WILL raises posumpsion 
of revocation of codicil ses 
Presumption arising from een of 
duplicate will . 


DIPLOMATIC AGENT, Cemuheate of, sees 19 & 


20 Vic., C. 113 wae ae 
DIRECT EVIDENCE, Meaning Of we ee 
Specimens of sa ese oo 


DISCREDIT WITNESS, Evidence to, 


Restrictions to which such evidence is 
subject... eee vee vos 
DISCOVERY and inspection eis 
DISPUTE, Statements under Sec. 32 must be 
made before commencement of Sea 


DISPOSITION is included in “ character”’ - 
of property reduced to writing, Proof of ... 


DISPROVED, Meaning of _... es ase 


DIVISION, in a Hindu family, Burden of Proving, 
is on person alleging ‘a 


DIVORCE, Evidence of character is relevant 
Examination of married persons as wit- 
nesses... eee vee 
ent as to relationship is not sufficient 
rove a marriage in proceedings 
er the Indian Divorce Act oon 
sicuene Definition of ... iss ss 
Oral admission of contents of ... oes 


Section. 


12 


93 


9? 


32 


153 


Ap. 


114 (1) 


130 


32 (6) 


55 
gl 


109 


114 
55 


120 


50 


22 


Page.. 


Q2 


231 
233 


133 


179 
314 


347 


34 
37 


315 

60 
297 
135 


173 
202 


249 
260 


173 
285 


68 
119 
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DOCU MEN T—continued. Section. Page, 
may be proved by pansy or secondary 
evidence ... sis “ss 61 180 
Meaning of primary svidenes ee eos 62 » 
of secondary evidence ese 63 182 
Primary evidence of... cee eas 62 181 
executed in several parts eis ves s6 55 
in counter-part ees Py 99 
Several documents made by one anitorts 
process ... sae ais ss 93 
must be proved by primary evidence aes { a (70) 183 
except when secondary evidence is 
admissible side sve ear (70) 135 
Secondary evidence is admissible 
when the original is with a party’s 
opponent ees ios “ve 65 183 
or with person beyond Court’s reach... - re 
or with person who is le egally bound to 
produce but does not do so eA = 
when contents are admitted in writing 
the written admission is receivable.., 5 Fr 
when original is destroyed ... Ses i Pr 
or cannot be produced in reason- 
able time is oes 5 ‘ 
when original is not easily moveable... ”» 3 
When original is a public document... Pa sy 
then only a certified copy is 
admissible ais eee os 184 
When original is a document of which 
a certified copy is admissible aoe 9» is 
then only a certified copy is 
admissible ae oes » » 
When original consists of numerous 
accounts, &c., ... tee eee 99 59 
and fact to be proved is the general 
result eee eee 9 a 
that result may be proved by skilled 
examiner... as éae 9 se 
Alteration of, after execution invalidates ... 62 18x 
unless the alteration be immaterial ... ‘5 ‘% 
Proof of loss ... ose soe ove 65 185 
required to be attested, Proof of execution 
of ese eee eee ose 68 189 
Admission of execution of eee eee 70 190 
What is a Public ese oes ese 74 192 
a Private ae see << 75 ee 


886 


EX. 
DOCUMEN T—cozntinued. 

Certified copy of Public ec as 
Proof of ... ety ee one 
Presumptions as to - os 

which can, under English law, be proved 
by a certified copy ove sue 

called for, and not pee peeumnpsons 
as to é ee een 

Lost, presumed to be stamped ee se 


thirty years old produced from pee 
custody proves itself 


Oral evidence of contents of 
N ecessity for, in Hindu law 


requiring registration is apache inlese 
registered 


What things nientioned in, may be proved 
aliunde ss. ‘as 


Oral evidence is inadmissible to contnsaice: 
vary, add to orsubtract from ecg 


may be invalidated - 
When separate oral agreement | is admis- 


sible sie sn woe 
Language of, may be connected by any fact 
with existing facts .. ss cas 


Extrinsic evidence is inadmissible ia amend 
or explain ambiguous, or defective 
when clear, not to have its meaning altered. 
unmeaning in reference to existing ate 

Evidence asto ... ove 
When oral statements of the person 
making, are admissible 
Evidence as to application of tapas s 
which can apply to one only of several 
persons ... Si 
Rule in the Indian Suceession Act ... 
Evidence as to application of language to 
one of two sets of facts to neither of 
which the whole correctly applies 
ee eeey of rule in the case of 
Evidence as to illegible characters, &c., in. 
Who -may give evidence of agreement 
varying terms of ... ses bee 
Legal adviser’s obligations with regard to. 


which witness is not bound to produce... .} 


which another person, having possession, 
would be entitled to refuse to produce, 


How to stop oral evidence of contents of... 


Section. 


76 
78 
79 


82 
89 


3? 


go 
g! 


33 


Q2 


33 


97 


39 


g8 


99 
126 


130 


131 
144 


Page. 
192 
193 
195 


197 


201 


39 


3) 
202 
205 
204 
209 | 


214 
214 


227 


232 
234 


9 


273 


237 
238 


33 


39 


239 


240 
290 
184 
298 


299 
307 
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DOCUMENT—continued. 

Witness summoned to produce must bring 
into Court see eos oes 
in default he will be liable to an action 

of damages oes ee ee 
called for and inspected, must be put in... 


Person refusing to produce cannot after- 
wards put itin a. eee 


purporting to be admissible in ‘English or 
Irish Courts without proof, a 
tions as to vee ee bee 


See EVIDENCE, 
NoTICE TO PRODUCE. 


PRESUMPTIONS. 

DOCUMENTARY EVIDENCE, Definition of... 
excludes oral evidence ise 
“‘Documentary Evidence Act, 1868, 73 I 

& 32 Vict. ¢.37 «.. see oe 


See DocuMENT. 
EVIDENCE. 


DONEE. See Donor. 

DONOR, Statements by, are ae against 
donee oie ici 

DOWER, Mahummadan, is eecuiee to be prompt 


DRAWER’S AUTHORITY to draw cannot be 
denied by the eeeeDtar of a bill of 
exchange eae eve 


DRUNKEN PERSON, Confession by .. se 
DUMB WITNESS, how he may give his etdence 


DUPLICATE, Loss of both parts of document exe- 
cuted in, must be proved before second- 
ary evidence is admissible. ... ove 

DYING DECLARATION _.. eee eee 

‘must be more than a mere expression of 
assent to another person’s statements. 


of achild is relevant... see ‘an 


other than that provided for is inadmis- 
sible, unless relevant under some other 
section ... Ree ees er 


E 


ELECTION by legatee is presumed after two years 
enjoyment of legacy eee eee 


ENTRIES in diary, as evidence, in case of suit 
for dissolution of marriage... see 


Section. 


162 


Ap. 
163 
164 


82 


Ap. 


114 


117 
29 
119 


65 
34 


s» (1) 


39 


114 (1) 


24 


387 
Page. 
323 


346 
324 


93 


197 


69 
202 


354 


113 
264 


280 


129 
285 


185 
133 


137 


33 


259 


136 


388 IND &X. 
ENTRIES—continued . 
in course of business... eee ae 
personal knowledge of person making 
the entry ts unnecessary ... - ais 
and statements against interest. Distinc- 
tion between ate ees eee 
by dead person, need not have been con- 
temporaneous oa one se 
of monies received fora third person... 
in books of account... aes ees 
made by Settlement Officers, &c. ie 
ESTOPPEL, Definition of wie sae bis 
English law of ‘ae eos eee 
Admissions may create te ie 
by conduct... bee vee oe 
by declaration eee eee eee 
by record ese ose eee ee 
by deed eee eee oes eee 
What is necessary to create... ais 
in case of members of a joint Hindu 
family... ees dias wad 
of person who has caused another to act 
on his representation oes oes 
of legal representative ove eee 
of tenant oes sey wes “ies 
continues during continuance of th 
tenancy ose eae ose 
of licensee... eee ons oes 
of acceptor of bill of exchange ... ane 
of bailee one eee eos eee 
except in the above cases, No. %.. eee 
EVIDENCE 
Pre-appointed ose sve vee 
Record of title ... ove oe 
Registration eee eee ves 
Writing ... bee eee ees 
Attestation ies one eee 
Declaratory decree eae ave 
Perpetuation of testimony ... aoe 


Law of, is connected with Procedure vs 
ef facts in issue is always admissible _... 
Circumstantial eee ste er 
is governed by the lex fors ges “ee 


Section. 
32 (2) 


»> (3) 


»» (2) 
»» (3) 

34 

35 


115 
In. 

31 
In. 
115 


39 a” 


116 


33 


to 


117 


In. 


Page. 
134 


138 
140 


138 
140 
147 
148 


274 
52 
133 
52 
274 


33 


279 
280 


33 


13 
15 
65 
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EVIDENCE—continued. Section, Page. 
Repeal of rules not contained in Act in 
force in British India aa oes 2 66 
Repeal of rules under the Indian Councils 
Act, Sec. 25 ine ae aan ‘% 67 
What is included in the term... ses 3 69 
does not include material of Judge’s 
belief ... oe sue ‘as ‘in 70 
of conspirators in reference to the common 
design ow. ose aes ate 10 87 
as to state of mind or body ene ae 14 10! 
with reference to a particular occasion. ‘i a 
as to whether an act was intentional or not 15 105 


given at a former trial is admissible where 
the witness is dead or cannot be 


produced ees ass oe 33 144 
if the question in issue be substantially 
the same wae ee ae - i 
if the question be between the same 
parties in interest eee ine ” ” 
acriminal prosecution is a proceeding 
between prosecutor and accused... ” vs 
if the adverse party had opportunity 
to cross-examine ose eae 9 ” 
how restricted, when it forms part of 
document, conversation, &c. aes 39 151 
in form may be either documentary si 3 69 
or oval ase ne ves ‘ay Pr - 
or cirvcumstantial ... eee ose 60 179 
Production and effect of wee oe = son. 47 
Documentary evidence, contents of may be 
proved by primary or secondary... 61 180 
Primary evidence, means the document 
itself aes og aie aes 62 ss 
where document is executed in several 
parts ... oes vee vee ” » 
where document is executed in coun- 
terpart or ee ese - 181 
where a number of documents are 
made by one uniform process __... ‘i 
Secondary evidence, what it means Pe 63 182 
There are no degrees of __,.,. te 9 183 


A document must be proved by primary 

except when secondary evidence is 

admissible se vis ei 64 183 
when admissible ... os sida 65 
in action of libel, must give the actual 

words ,,, ei a rr (2) 185 


$90 INDEX. 


EVIDENCE—continued. 
is not receivable without notice to pro- 
duce ... fee eee eee 
When court may dispense with notice 
to produce was eee “ae 
Oral evidence. All facts except contents of 
documents may be proved by ae 
must be direct ne ine eee 
is excluded by documentary... ose 
is admissible ae as se 
to prove any fact which would invali- 
ate any document ‘as one 


or which could entitle any person 
to any decree or order relating 
thereto ve see see 

to prove the existence of any separate 
oral agreement as to matter on 
which a document is silent, and 
which is not inconsistent with its 
terms toe eee ose 
to prove the existence of any separate 
oral agreement, constituting a 


condition precedent ... vis 
to prove any distinct subsequent 
oral agreement one vee 
except when ,.. eee ove 


to prove any usage or custom by 
which incidents, not expressly 
mentioned, are usually annexed... 

if the annexing be not inconsistent 
with express terms of document... 
to show in what manner the language 
of the document is related to exist- 
ing facts eee ees eee 
to show the moment when a docu- 
ment became a contract eee 
when separate oral agreement may 
be proved ... eee ene 


is inadmissible 
to explain or amend ambiguous docue 


ments eee eea ees ees 
when extrinsic evidence is admis- 
sible ene ese gee ee¢ 


to show that a document plain in itself 
and applying accurately to existing 
facts was not meanttoso apply... 


except to explain words used in a 
technical or peculiar sense ie 


Section. 


66 


59 
60 


Q2 


39 


33 


33 


3 


33 


93 


9? 


33 
39 


33 


93 


33 


94 


a3 


Page. 
186 
187 
179 
179 
214 


39 


216 


33 


3) 


a3 


33 


53 


224 


33 


227 
219 


223 


231 


232 


234 


93 
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EVIDENCE—continued. 


to show that language unmeaning in 
reference to existing facts is used 
in a particular sense ie 

to show the meaning of an inaccu- 
rate description of persons or things 
of author’s declaration of dntenuon, 

when admissible 

to apply language which can ony apply 
to one of several persons . 
Rule in the Indian Succession Act... 

to apply language to one of two sets of 
facts to neither of which the whole 
correctly applies 
Application of the rule in “the case 


of Will bes es vee 

to explain abbreviations, ice es 

Who may give evidence of agreement 
varying terms of document... eos 


to discredit a witness 
Restriction to which it is subject 
Judge to decide on the admissibility of 
of previous conviction of witness oes 
wrongly admitted or excluded is no ground 


for reversal of judgment, appeal, or 
new trial eee see 


taken in Her Majesty’s dominions i in rela- 
tion to civil and commercial matters 
pending before Foreign tribunals 

taken in suits and proceedings pending 
before tribunals in Her Majesty’s 
dominions in places out of the juris- 
diction of such tribunals 


EXAMINATION OF WITNESSES. 
Rules asto ... 
Order of, is regulated by the ‘Piscedure 


in the absence of any siecial law, By 
the discretion of the Court se 


in chief ake “ivi nis yas 
in cross-examination... ee sis 
in re-examination in re aes 
Order of, under this Act a 

must relate to relevant facts sie 


in cross-examination not confined to 
answers elicited in examination-in-chief. 


in re-examination to what directed oes 
Leading questions defined eee i 


Section. 


95 


a3 


96 


33 


97 


a3 


98 


99 
155 
136 
153 


167 


Ap. 


137 
a3 
138 


33 


a” 


a9 


14! 


391 


Page. 


234 


236 
237 
238 


33 


239 
240 


315 
316 


304 
313 


326 


345 


393 


99 


305 
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EXAMINATION OF WITNESSES—contd. 
when they must not be asked “aa 
when they may be asked ... vos 


as to matters in writing ° as 

as to previous statements in writing oes 

questions lawful in cross-examination 4. 
EXCHANGE. See Bitt or EXCHANGE. 
EXCLUSION. See EvipENcE. 
EXOEPTION. See Burpen oF PRoor. 


EXECUTION, Oral evidence is admissible to prove 
want of due ss re ele 
EXECUTOR is bound by admissions of testator... 


ie a by, is voidable at the instance 
of any pen i eho in the pie 


perty sold 
EXHORTATIONS to speak ike eat “Effect of, 
as to subsequent confession.,. eee 
EXPERTS, opinions of, are relevant... si 


facts bearing upon, are relevant 
expressed in any treatise, how proved. 
EXPLANATORY FACTS are relevant ase 


EXTRADITION ACT. See Gazerre. 


EXT RA- -JUDICIAL CONFESSION matron cor- 
roborative evidence ‘3 


FACT 7 
means, and includes a nything, state of 
things, or relation of things capable 
of being perceived by the senses... 
any mental condition of which any 


person is conscious ioe nee 
“Relevant” ... “es Ss ose 
“In issue’... ee ‘ibe seh 
“* Proved’”’ a ss ea soe 
‘“* Disproved”’ .. ee aus ves 
© Not Proved”? ais ane Wie 
in issue may always be proved ... ose 
not in issue but relevant oe vee 


Acts and events when relevant facts ves 
Statements when relevant facts ... ‘a 
Judgments when relevant facts «.. ‘i 
Opinions when relevant facts... v0 


Section. Page. 
142 306 
143 99 
144 397 
145 9 
146 308 

Q2 216 
18 113 
III 252 
24 122 
45 160 
46 166 
60 179 
9 85 
24 122 
3 69 
33 bP 
” 4 
9 68 
99 69 
393 9? 
33 99 
5 75 
6 76 
6—16 76—108 
18 109 
40 152 
45 160 
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FACT—continued. Section, Page. 
, oy : I I 
Corroborating or discrediting witness... ee (58) aa 
forming part of atransaction.., sie 
though occurring at distant places or 
different times eee see ry 99 
connected with but not e tonming part of a 
transaction rae 7 79 
which are the occasion, cause, or effect 
of a fact relevant or in issue er ss se 
which show or constitute motive or Bre 
paration ... si “ 8 80 
necessary to explain fact relevant or in issue 9 85 


Statement explanatory of fact relevant 
or in issue is admissible whether 
the person against whom it is 

iven heard it or was present when 


It was made... ses nee ss 87 
necessary to rebut or to support inference. is 85 
to establish identity be ee es 
to fix time or place at which fact, pele: 
vant or at issue, happened es - as 
to show relation of parties ... ig - ‘6 
in evidence of conspiracy es sie 10 87 
inconsistent with relevant facts ,,, ee 11 go 
which renders another fact highly ee 
bable or improbable ss = PY os 
necessary to ascertain amount of damages: 12 92 
establishing right or custom _... ie 13 94 
showing state of mind or body . ses 14 101 
showing whether an act was pecidenial or 
intentional fe sis ea 15 105 
showing a course of business ___,,, ix 16 106 
bearing on opinions of experts ... ei 46 166 
which need not be proved -_ oe 3 oe 
of which the Court must take judicial 
notice one toe see 57 174 
admitted in Court by the parties or their 
agents... i des 58 177 
admitted in pleading ... bie ‘i “o mr 
which parties agree to admit _,,, ses 


See BurRDEN oF PROOF. 


FALSE EVIDENCE, Punishment for giving _... 132 300 


FALSE IMPRISONMENT, Declarations of 
defendant showing malice, are admis- 
sible in an action for oes eee 19 89 


50 


394, INDEX, 


FAMILY PORTRAIT, eee ae as to rela- 
tionship ,., se 


FATHER, Admissions by a Hindu sins tee 


FORCIBLE POSSESSION alone, of a wrong- 
doer, does not shift the burden of 


proof astotitle ... ae eee 
FOREIGN COUNTRY, Proof of Acts of Govern- 
ment 0 eee ese ese eee 


Presumption as to Judicial record of _... 


FOREIGN COURT, Suit pending before, how evi- 
dence may be taken in Her Majesty’s 


dominions é2 wee eee 

FOREIGN EXPRESSIONS, evidence to explain. 
may be proved by experts sae - 
FOREIGN JUDGMENTS ... oes wae 


FOREIGN JURISDICTION. See Gazerrs. 


FOREIGN TRIBUNAL. See Forercen Court, 


« FOREIGN LAW,” What may be ee to 
be included under ase 


how ascertained under 24 Vict., c. 11 
FORFEITURE, Answer exposing witness to _,,. 
FORGERY, other utterings are relevant in a trial 

‘for 


Statementsaccompanyingand expiain: 
ing such facts are admissible saa 


Proof that a note, similar to the one alleged 
to be for rged, was made by the alleged 
maker of the latter, is irrelevant é 


so would be a eee founded on 
such note, rh 


of Proclamation under. 31 & 3 Vict., 
37, Punishment for bey 


FORESTS in the Punjab, Preainptions asto... 
FRAUD, or collusion, as affecting a judgment, new 
and when proveable 
invalidating a document may be eraved .., 


but it must be fraud connected with 
the document __,,, ove ote 


FRAUDULENT ALTERATIONS rendera — 
ment invalid as 


so will unauthorised sliweaicns Kee 


FRAUDULENT BILL, Presumption asto _,,, 
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GAZETTE, Notification in... es eae 
Judicial notice shall be taken of notification 

of appointments to public offices 
Judicial notice shall be taken of public 


festivals, fasts and none notified 
in the Official sa va 


Proclamations, &c., issued ara ‘Her Ma. 
jesty, or by the Privy Couneil, or by 
Her Majesty’s Government, may be 

proved by copies or extracts con- 
tained’ in the London sie sa 


Presumption as to ses 


Effect of Notification of cession — see 
toryin ... 


Definition of, in 31 & 32  Vict., rep an S, 2 (1) 
GENERAL CLAUSES ACT, See Britisu INpIA,. 


GENERAL CUSTOM, When on as to, are 
relevant ees 


What the term inehidés- die wa 
GENERAL EXCEPTIONS in Indian Penal Code 
or other act defining an offence. Bur- 


den of proof is on person meee with 
such offence eve eee 


GENERAL INTEREST, Opinion of ro since 
dead as to matter of 
Meaning of the term ‘‘interest”’ 
Distinction between “ public’? and eee 
GENERAL RIGHT, Where ae as to, are 
relevant 
What the term jeludes: 


GENERAL SUSPICION. See LIBEL. 
GEOGRAPHICAL DIVISIONS, judicially 


eon 


recognisable ose aoe vee 
GOOD CHARACTER 
is relevant in Criminal cases... sae 
affecting damages in Civil cases... 
Evidence of oee eo8 eee eee 
GOOD FAITH, Fact showing the existence of, 
are relevant eos see one 
Presumptions as to, in transactions between 
certain persons eve eee ove 


GOOD WILL, Facts necessary to show 
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GOVERN MENT, Act of Her Majesty’s... 
Act of Foreign eos vee ase 


GOVERNMENT NOTIFICATION, Statement 
as to fact of public nature in, when 


relevant ... ss is sae 
GOVERNMENT OF INDIA, Act of as 
GOVERNMENT PRINTER, defined in 31 & 32 

Vict., c. 37, S. 2 (1) ae oe 
GRANT, Evidence of terms of ‘ibe 


GRANTEE. See Grantor. 


GRANTOR, Statements by, are admissions again 
grantee ... 


GRANT OF PROBATE of Hindu Wills 


where Will is lost ae se 
See PRoBATE. 
H 
HANDWRITING, Opinion of expert as to cenny 
of, is relevant tee see 
Opinion of person acquainted with ee 
Whoare persons said to be ee with 
must be proved “s Ss 
may be compared with proved or admitted 
writing ... oe 


Court may direct person to write in order 
to compare ; 


of any person ceniiving under 31 & 32 
ict., c. 37, Proof shall not be given of 
HEIR is bound by his ancestor’s admissions 


HIGHLY PROBABLE or improbable, meaning of 


HINDU LAW, as to necessity for a document ... 
Presumes death of person unheard of for a 
certain time see ee ove 


See PRESUMPTIONS. 


HINDU FAMILY, Admission of one member of... 
Burden of proving division in ... eee 
Property of is presumed to be joint ave 


is presumed to retain its status ... 
is governed by the law of origin and not 


that of domicile... ves ses 
Debts incurred by head of, are presumed 
to be family debts . ees see 
Presumption as to agency of wife in sie 
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HINDU FAMILY—continued. 


Presumption as to husband’s responsibility 
for his wife’s itt she vine cane 
from eee 


HOSTILITIES, between British Gevetnncat ne 
Foreign State to be judicially noticed. 


HUSBAND, Presumption of legitimacy of child 
born during marriage of his mother toa 


and wife are all oie witnesses against 
each other we abe ‘ee 


need not, and, without leave, must not 
disclose communications made dur- 
ing marriage or 
Presumption of agency of wife ... 


Presumption as to liability of Hindu, for 
debts of wife living apart a 


I 
IDENTITY, Facts necessary to establish 


of agent with principal... 


of handwriting, Opinions of experts as to, 
are relevant one si du 


Proof of, of handwriting 


ILLEGALITY, Evidence to show that ‘Soeanant 
is void for... 


ILLEGIBLE CHARACTERS, ayideiice' to expla 
ILL-WILL, Facts necessary to show 
IMPARTIALITY, Evidence to impeach witness’ 
IMPEACHING CREDIT of witness 


“INCONSISTENT,” Meaning of 


in case where written contract is sisal: 
fied by usage 


INDECENT QUESTIONS 
INDEPENDENT STATES, Recognition of 
INDIAN COUNCILS’ ACT, 1861 


INDIAN DIVORCE ACT, Opinion of relationship’ 


not sufficient in proceedings under 
INDIAN EXECUTIVE, Act of 
INDIAN LEGISLATURE, Act of 


INDIAN PENAL CODE, General exceptions 
under... ose 


INDIAN REGISTRATION ACT, Powers of 
attorney recognised for purposes of 
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INDIAN SUCCESSION ACT Provisions in, as to 


the construction of ee are ananect 


ed by Chapter VI . 
INDUCEMENT TO CON FESS, proceeding en 
person in authority ove 


INFANT, Admissions by + 

INFIRMATIVE CONSIDERATIONS applica- 
ble to the probative force of confessions. 

INK, Alterations in, are penne to be real and 
conclusive 

INQUIRY, Statements by an officer before a Mil 
tary Court o 

INSOLVENCY, Filing scallion: is sacs proof 
of bankruptcy committed .., 

Effect of a judgment of a Court of 
INSPECTION OF DOCUMENTS, Rules as to 
INSULTING QUESTIONS ... 

INTENTION, Facts necessary to show .. ses 

INTENTIONAL, Facts bearing on question 
whether an act was accidental or 

INTEREST, Admission by party having an 

Statement made contrary to ey or 

proprietary ve cos 

Meaning of the term 

Books relating to matters of generat 
INTERPRETERS are not permitted to disclose 


communications made to them in pro- 
fessional confidence si 


Oaths or affirmations shall be made by ... 


INTIMIDATION may be shown in ches to inva- 
lidate a document ss 


ISH-NAVISI PAPERS ses fai 
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JOINT-CONTRACTORS, admission by 
JOINT TENANTS, Admissions by _ ... 


JOINT HINDU FAMILY, Admission by one 
member of, does not bind the others... 
Presumptions with regard to . 


JUDGE is not compellable to answer certain ques- 
tions soe see see 


is not compellable to answer questions as . 


to conduct in Court bug is 


Section. 
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JUDGE—continued. Section. Page. 
must decide on relevancy of facts aus 136 314 
may allow fact to be proved before another 

on which it is relevant sxe ses e i 
may allow new matter to be introduced 

in re-examination ses sae 137 305 
may permit leading questions... ese 142 306 
may report advocate asking i improper ques: 

tions ee int 150 312 
shall forbid insulting questions .,. ae 152 313 
must decide on admissibility of document. 162 323 
may inspect eoemene to decide on its 

admissibility “ eee ys ” 


ought not to ask questions or record 
answers exclude by provisions of 


Chapter VI aes si 165 324 
may ask questions at any time ... ose ” 99 
JUDGES, Of what, bound to take judicial notice... 57 174 
JUDGMENT relevant to bar second suit a 40 152 
Foreign es as eee ‘se ‘3 154 
how proved ... sia’ ae ane “ 155 
of Court of Admiralty, Insolvency, Matri- 
monial or probate ees aa 4! Pa 
an vem, effect of aa sae Sa ‘s i 
relating to public matters are relevant 
but not conclusive ine abs 42 157 
others are irrelevant... ase 43 158 


except to prove their own existence oe 
relevant to discredit a witness by proving 


a previous conviction of him eae ” 159 
may be avoided by proof of fraud eee 44 160 
or collusion _,.. wae 99 ij 
or want of jurisdiction ... ‘i - 
except by party through mors fraud 
it was obtained ” 9 
JUDICIAL NOTICE to be taken of certain faces, 57 174 


Court may insist on production of book of 
reference before taking... one 


Court may refer to books in taking ave »” »» 
JUDICIAL PROCEEDING, 

Evidence in former, when relevant ve 33 144 

between same parties ... sae ove o ” 

Opportunity for cross-examination eve rs 9 

Same questions substantially in issue... ” 9 


Criminal trial is a a8 ese ei ” ” 


400 INDEX, 


JURISDIC rION, Evidence may be given that 
Judgment was delivered by Court 


without... aes soe 
of Crown in places out C Her Majesty’s 
dominions o oes Wea 


Commission to examine witnesses out of 
Her Majesty’s dominions with refer- 
ence to proceedings before Court with- 
in jurisdiction Sa ae we 


JURY may put questions to witnesses sheought or 
by leave of the Court es ve 
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KARNAVAN, Admission by, not necessarily bind- 
ing on tarwad - one vee 


KEEPING OUT OF THE WAY, to avoid service 
of subpcena ; 


KNOWLEDGE, Facts necessary to show ss 


LAND held in the name of another, Presumption 
with regard to ik or eas 


LANDLORD, Statement by, receivable against 
tenant aoe see eae 
Tenant cannot deny title Of sivas see 
estoppel continues during tenancy ... 
When tenant may dispute title of .., 
Mere payment of rent does not estop 
tenant, unless unexplained oes 
LATENT AMBIGUITY, Meaning of _... ais 


LAW judicially noticed er vee 


administered in one part of Her Maj esty’s S 
dominions how, to be ascertained when 
pleaded in the coe of ences part 
thereof ans 


LAW BOOKS, Presumptions asto ... 
Statements in, when relevant 
LAW REPORTS when relevant 
Presumption as to oe ae eee 
LEADING QUESTIONS, What are ... vee 
when to be asked ee eee nae 
In cross-examination, Rules with regard to 
LEASE, Burden of proving discontinuance of 
LEGAL ADVISERS, Communications to ba 


Seation, 
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- Section. 
LEGAL COMPULSION, Statements made under ai 
LEGISLATURE, Act of Indian oes ase 74 
Proceedings of, how proved... ee 78 
Definition of, in 31 & 32 Vict., c. 37 » Ap. 
112 
LEGITIMACY, Presumptions as to... a6 { 114 
Conclusive proof of ... - a 112 
Omission of son’s name in a will renders, 
improbable a aoe vee 50 
LETTERS, forming part of a transaction are rele- 
vant ies ‘es ais 6 
Omission to answer, is no saiicsion of the 
truth of the contents of ace wee 8 
sent by post ... eae 16 
and those to which eye are answers eee 39 
entered in despatch book, aa aa 
as to ane aoe ase 114 
between parties in a trial are not protected 127 
LIBEL, In action of, secondary evidence must Bive 
the actual words = «ve Se 65 
LICENSEE, Estoppel of __... re est i 
LIEN on client’s papers, Attorney’s ... oo. 130 
LIFE, Presumption of continuance of... oes ; oe 
LIMITATION ACT, as to acquiring of absolute 
ownership by possession... ss 110 
Oral evidence of acknowledgment not ad- 
missible ... eee oes oes 65 


of date may be given ... 


LITHOGRAPHED DOCUMENTS, each gongs is 
primary evidence the contents of 
the rest... * soe oes 62 


but not of a common original 
LOCAL DIVISIONS, Judicially recognizable .., 57 


See GEOGRAPHICAL DIVISIONS, 


33 


Jupicra, Notice. 


LOCAL EXPRESSIONS, Evidence my be given 


shewing meaning of sus 98 
LONDON GAZETTE, Presumption as to ss Sr 
LOSS of document, Proof of ... eas ese 65 
LOST DOCUMENT is presumed to have been 

stamped _... sa ah aes 89 


LUNATIC when competent as a witness es 118 
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MAGISTRATE, Duty of, as to voluntary confes- 
sions eee see eee ees 


inducing confession ... 
Order of, unreversed is not eanchisive of 
facts stated therein iv es 
cannot be compelled to answer adestions 
as to his own conduct in Court . 
except under special order of superior 


may be examined as to any occurrence in 
his presence ies wes 

shall not be compelled to say whence he 
got an information as to the commis- 
sion of any offence 


MAHUMMADAN evar) is Papenee to be 


prompt 
MAHUMMADAN LAW OF aaa is not 
binding ... 7 ooo 
MAHUMMADAN esas Suit by, cal hice 
husband . sais 
MAPS and plans when caduant a eee 


made by Government, Prcsuinpuions as to 
made for ae of any cause must be 
proved to be accurate eee 


or charts, Presumption as to authorship of 
MARRIAGE, Registers of oa aie see 


Presumption as to 
MARRIED PERSONS, siving evidence, Rule with 


regard to 
MATERIAL AVERMENT, Effect j in England of 
pleading over ee ees 
MATRIMONIAL JURISDICTION, Judgmentin 
Courts of, are relevant xia 
how far conclusive oes eee 
“MAY PRESUME,” Meaning of is se 
MEDICAL MAN, Opinion of, as to sanity of a 
witness ... awe av eee 


MEMORY. See RerresHinc Memory. 
MERCHANT SHIPPING ACT, is unaffected by 


Section 68 of this Act sine wae 
Effect of erasure, &c., in any agreement 
under aoe eee eee oes 


MESSAGES. See TELEGRAPHIC MESSAGES, 
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MILITARY COURT OF INQUIRY, Statements 
by an officer before ess sei 
MINISTER of any Foreign power, Certificate of, 
under 19 & 20 Vict., c. 113... eats 
MISTAKE of law or fact is provable by parol 
evidence to avoid written contract ... 
may sometimes be shown without reform- 
ing agreement... eos sas 
may be shown in resisting but not in 
demanding specific performance... 
MOB, Cries of, are admissible against one charged 
with treason se e is 
MORTGAGEE is precluded from ince his 
claim where he has denied the mort- 
gage to the purchaser oes sa 
MOTHER receiving authority to Renner Pre- 
sumption as to tes eee 
MOTIVE, preparation or conduct of a party toa 
proceeding as wae see 
MUNICIPALITY proceedings of, How proved... 
Contracts by ... ny oes wisi 
MUTILATION OF WILLS, Presumptions as to 
MUTINY ACT. See Courts MartTIAL. 
N 
NATIONAL FLAGS to be recognized ... ace 
NEGLIGENCE, Relevancy of facts showing... 
Proof of habitual, is irrelevant ... ae 
Presumption as to eas eae sins 
NEW TRIAL not granted for rejection or ee 
per reception = evidence aie 
** Non-access,’’ means non-existence of 
sexual intercourse nee ese 
NOTICE TO PRODUCE... " me 
not always necessary ... one eee 
when unnecessary ass ace aoe 
how to be worded 45 eee 
an agreement, in the case of seamen __..., 
in Civil cases re ove sea 
in Criminal cases ss a6 ste 


Court may dispense with Ses ace 
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NOTIFICATIONS of Government, Statements as 
to facts of public nature contained in, 
when relevant ae 

Of Executive Government of British India, 
Proof of ... 


Of cession of territory, thew proved 


“NOT PROVED,” Meaning of ac Gi 
NUMBER OF See ee Beseeeaey to con- 
vKtion ove 
0 
OATHS 
Form of 


Power of Court to tender certain 
Court may ask party or witness whether he 
will make oath proposed by opposite 


Administration of oath if aceepted 


Evidence is conclusive against party 
offering to be bound de 


Procedure in case of refusal Bs 
Omission of oath does not invalidate 


proceedings one eee 
Official, abolished ai eee 
OATHS ACT 10 of 1873 ies “ie 


does not apply to Courts Martial 


OBSOLETE EXPRESSIONS, Evidence may be 
given to show the meaning of eee 


OFFICE, Statements of holder of, are admin 
against successor ... 


Judicial notice must be taken af accession 

of certain persons to 
OFFICERS of a Court and officers acting in execu- 
tion of its process to be eakeD aoe 


notice of 
Statements of, before Military ‘Courts cf 
Inquiry ... ee eon 
under 31 & 32 Vict., ¢. 37 dak a 


OFFICIAL BOOKS, Entries in, are relevant... 
OFFICIAL COMMUNICATIONS, No public 
officers shall be compelled to disclose 
OFFICIAL OATHS abolished 26 
OFFICIAL POSITION of any person certifyin 


under 31 & 32 Vict., c. 37, No proof shall 
be required of, eee bis 


OFFICIAL REPORTS, weight to be given to 
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OPINION, when a relevant fact oe sa 


ORAL 


as to public right or custom or matters 
of general interest expressed by a per- 
son who is since dead, cannot be found, 
or is incapable of giving evidence 

of experts are relevant ae ne 
Facts bearing upon, are relevant... 


as to handwriting ee se 

as to existence of general right o or custom, 
when relevant 508 aoe vas 

as to village rights... ove én 


as to usages, tenets, &c., when relevant ... 


as to constitution and Government of any 
charitable or religious foundation 


as to words used in particular districts... 


or by particular classes... see 
on relationship, when relevant ... eee 
Grounds of, when relevant av So 


of law administered in one part of Her 
Majesty’s dominions, how to be ascer- 
tained, when pleaded in the Courts of 
another part thereof bes one 

to be authenticated and certified copy 
thereof to be given oes eee 


ACCOUNTS of contents of documents, 
secondary evidence ase vee 


ORAL ADMISSION with regard to the contents 


ORAL 


of a document are not relevant sig 
unless secondary evidence is admissible .,, 
or the genuineness of a document pro- 
duced is in question a's ose 
AGREEMENT, Separate, must not be 
inconsistent with the terms of a writ- 
tenone ... eee eee ose 


may be proved where it constitutes a con- 
dition precedent ... oe 


Distinct subsequent, may be proved wee 


ORAL EVIDENCE, Definition of see ae 
Exclusion of, by documentary evidence ... 
Exceptions _.., she aaa eee 
All facts, except contents of documents, 

may be proved by ... ons sien 
must be direct oT eee nee 


exception in the case of experts ees 
if in proof of existence of material thing, 
Court may order production of the 
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ORAL EVIDENCE—continued. 
need not always be given in Court ae 


of contents of documents containing pro- 
mises or acknowledgments in respect 


of a debt ... see ase sae 
in proof of the existence and terms of a 
contract ... tee one vee 


is inadmissible to contradict, vary, add to, 
or subtract from terms of written con- 


tract oe eee ae ies 
as between the parties thereto ee 
or their representatives in interest... 
except to invalidate the document ove 


or to prove oral agreement not in- 
consistent with document ‘ie 


or constituting condition precedent 
or is subsequent to document vee 
or to prove custom by which incidents 

are annexed to written contracts. 


or which connects language of docu- 
ment with existing facts ise 


may be given to show that a document does 
not really constitute the agreement... 


or to show the moment at which a 
document becomes a contract ait 


of contents of a document, Mode of exclud- 
ing, sue fae eee Loe 
See DocuMENTS. 
EVIDENCE. 
SECONDARY EVIDENCE. 
ORAL STATEMENTS of person making docu- 


ment, admissibility of — oe 

ORDEAL, Trial by _... aa sai sais 
ORDERS, relating to public matters are relevant.. 
but not conclusive is ove 

others are irrelevant ne ve 


except to prove their own existence 
may be avoided by proof of fraud or 
collusion di oo see 
or want of jurisdiction... see 


except by party through whose fraud 
obtained Las aie vs 


of Executive Government of India, proof 

oO gee ese ees eee 
of Her Majesty Fee nee eee 
of Privy Council he ons ‘iss 
of Her Majesty’s Government ... st 
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Section. 
ORIGINAL DOCUMENT, effect of destruction of 65 185 
OUDH RENT ACT, 1868, necessitates a written 


agreement eee or Ol 205 
OWNERSHIP, Act of ee oes aus 13 94 
Burden of proof 110 250 
is not shifted by ‘the mere forcible 
possession of a wrong-doer ose » ” 


PAPERS PUBLICLY SOLD at illegal nipelings 
are receivable in evidence against the 
accused charged with convening such 


meetings 6 78 
though accused be not concerned with 
the sale thereof . a 9 
PARLIAMENT, Act of, to be judicially ‘éliced:, 57 175 
Meaning of es 93 5) 
Course of sroobeding ‘ot ‘die ie 99 % 
PAROL EVIDENCE as to documents... sas 65 184 
PARTIES, Statements by, when admissions oie 18 109 
when not admissions aa nee “9 i 
PARTNERS, Admissions by ... “a6 si 18 109 
consent to bill ne drawn in firm’s names 
Effect of . 117 281 
PARTNERSHIP, The mere fact of existence oh 
may be proved by parol evidence... gi 213 
Burden of proof as to discontinuance of .., 109 249 
PARTY proving, in his own behalf, entries in 
books kept by himself is aaa 34 147 
to a judgment, proving his own fraud... 44 160 
giving evidence, Effect of és 128 204 
PATENT AMBIGUITY cannot be dicared up by 
extrinsic evidence 93 231 
PEDIGREE compiled from other documents, how 
far admissible sis 32 143 
PENCIL ALTERATIONS, Presumed to be deli- P 
I 
berative ... ee ees oes a 4 
PERPETUATION OF TESTIMONY ee In, 10 
“PERSONS CONCERNED” does not include 
witnesses .., Sa au ses 52 170 
2 122 
PERSUASION TO CONFESS ww wed 2h 122 


PHOTOGRAPHED DOCUMENTS, each is pri- 
mary evidence of the contents of the 
rest ave vee ee ae 62 181 


but not of a common original ... at ” 
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PLAINTIFF failing to make out his case, Pre- 
sumption asto _.., ‘a re 

PLANS when relevant ee ae 
when presumed to be accurate ... ase 
when accuracy must be proved .. _ 
PLEADER when bound to answer questions as to 


professional communications 


shall not disclose professional communi- 
cations without client’s a con- 
sent eee 
except when made in furtherance of 
any illegal purpose 
fact observed by, after employment, 
showing commission of crime, or 


fraud, 1s not protected... oe 
obligation continues after apiey ment 
has ceased ee vee 


and extends to the clerk or servant éE 
PLEADING, Facts admitted by a 
PLEDGEE is not estopped from delivering aaa 
pledged to rightful owner .., 
PLEDGOR impliedly undertakes that ve property 
he pledges is his own 
POLICE OFFICER shall not be compelled to dis- 


close the source of his information 
PORTRAIT, Statements as to relationship on 


family eee coe vee 
POSSESSION may dispense with ney for 
other proof ese ose 


Mere forcible, of a a oh ioee does not 
shift the burden of proof of title sa 


POSTING OF LETTERS, Presumption as to .., 
POWER OF COURT to presume a fact or to call 


for proof of it ven ose eee 

POWER OF ATTORNEY ,,. aes coe 
PRE-APPOINTED EVIDENCE ose eee 
Record of title... oes ‘i ves 
Registration ... ves ; eee 

Writing eve ove ie one 
Attestation eee eee eee tee 
Declaratory decree ___,., eee vee 
Perpetuation of testimony ‘ve sis 

Oaths ee eee eee eee 


PREJUDICE, Communications without... 


Section. Page. 
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36 
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33 
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127 
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117 
99 
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Section. Page. 


PREPARATION, Relevancy of fact showing... 8 81 
PRESUME, Meaning of “ May’”’ sine die 4 72 
«¢ Shall” Pr - 
PRESUMPTIONS, of fact and of law, Difference In. 40 
between, abolished ... aie 4 72 
Meaning of the terms “ may presume’” 
“‘ shall presume’”’ ... ¢ 4 5 
“conclusive proof” 
Natural and artificial see oa In, 40 
Rebuttable and conclusive... aes ” ” 
Effect of eco ; eee eee oes 39 48 
In 40 
as to documents “as oes ves » 41 
” 42 
several sheets found together may be 
taken as one will oes 79 195 
pencil alterations are presumed to be 
deliberative ve sie ses ¥s 196 
those in ink are presumed to be final, ss - 
alterations, interlineations and era- 
sures in a will are presumed to have 
been subsequent to execution on as me 
otherwise as to deeds oe ve es is 


original blank in will filled up, is pre- 

sumed to have been nee Up before 

execution eee eee 9 99 
general prima facie seeuniplion that 

all documents are made on the date 

they bear one eee eee 99 9 
In England, conclusive presumption 

that a deed under seal was executed 


for a good consideration ... ee ss ‘5 
In India, no such presumption sis - ‘a 
under Merchant Shipping Act, 1854 .. PP 55 
on production of record of evidence ... 80 197 
as to Gazettes a deh 81 ee 


as to document admissible in Eng- 
land without proof of seal or signa- 


as to maps or plans purporting to be 
made by the authority of Govern- 


ment ... ate bas ies 83 199 
as to collections of laws and reports 

of decisions wee eee ose 84 A 
as to powers of attorney... wee 85 53 
as to certified copies of foreign judicial 

records... toe see vee 86 200 


02 


410 INDEX. 


Behe MPTIONS—continued. 
of foreign judgment adi eee 
as to books and maps on matters of 
public or general interest... sae 


as to telegraphic messages... 


as to due execution, attestation and 
stamping of documents called for and 


not produced ... si sine 
as to documents thirty years old com- 
ing from proper custody ... aes 
what is proper custody 
astofacts  «. wis Se ‘ae 


as to death from long sheeace felis 
of, in Hindu and Mahomedan law . 


of death from lapse of time ... 
none as totimeofdeath ... one 
that a Hindu family is undivided _... 


of legitimacy can only be rebutted by 
proof of non-access 


that a joint Hindu family elaine its 


status ... wis sa se 
and is mevenne’ by the law of its 
origin a“ 


that the whole pepe of an . undivided 
Hindu family is in co-parcenary 


that when a Hindu _ family is separate 
in residence and food, it is also 
separate in estate cee 

that a debt incurred by the head ne a 
joint Hindu family is a family debt. 


where there has been asale of ancestral 
property by a Hindu wae 

that a purchase of real estate by a 
Hindu father in the name of his son 
is benami at 


by an English father is intended as 
an advancement sis bs 


mere commensality in the case of a 
Hindu family raises no presumption 
that a purchase was made _ with 
joint funds eee see eee 


none, as to authority of Hindu wife, 
living apart from her husband, to 
pledge his credit ses eee 
as to her agency so as to make her 
husband liable on her contracts... 
that Mahummadan dower 1s prompt... 
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PRESUMPTIONS—continued. Section, Page. 
that a child’s religion is that of its 
father ... ns ve we oA. (1) 264 
as to marriage and legitimacy ae » 9 266 
as to authority to adopt... ne ” » 263 
as to wills an afi de 3 » 268 
testator’s approval ies see ” oo” 
alterations in pencil = aaa » 9 269 
in ink eee eee %9 ” 99 
executed on several sheets wi » ry, 
effect on codicil of revocation of will ry ry 
destruction of one of two duplicate 
wills ee eee eee 99 ” ” 
in testator’s custody found mutilated » ary) 
where they cannot be found s rr ey) 
as to legatee’s election after two years’ 
enjoyment of legacy ves os ” ey 
recognized by the Court of Admiralty 2” 
in collisions at sea ei se » 99 270 
where salvor’s vessel is injured or 
lost during salvage service ee ” ry) 
as to Sanity until insanity is proved ... a ar) 
of continued insanity until lucid inter- 
val is proved... ore nee a ae? 
with regard to forests, &c., in the Punjab YP " 


as to vendor’s intention to preserve 
his jus disponendt by making bill of 


lading deliverable to his order oe 9 »” 
where witness does not appear ee 9 274 
of despatch or receipt of letters és ” 273 
with regard to bill of exchange infected 
with fraud or illegality... wie 5 271 
that a stamped document was stamped 
when received ‘ss suis y os 
secus where it is proved that at a 
particular time the document was 
unstamped _..,. vee ave » ” 
that every one knows the law “ils * 259 
that every one contemplates the na- 
tural effects of his acts ies ene 2 » 
that a claim not urged within the time 
ara by the Law of Limitation 
as been satisfied ‘st ie ss 
in case of recent possession of stolen : 
property nas eoe ooo, 9» 257 
as to untrustworthiness of accomplice G i 


as to consideration of promissory notes 
and bills of exchange... bee ”» 272 
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PRESUMPTIONS—continued.. 
as to continued existence of a thing or 


state of things ... es sie 
as to the regular performance of judi- 
cial and official acts ie ous 


that the common course of business 
has been followed ‘ 

that evidence which can be produced, 
but is not, is unfavorable to nee 
withholding sie ees 

in case of refusal to answer questions 

of discharge of obligation where do- 


cument is with obligor... dies 
See BURDEN OF PROOF. 
PREVIOUS convictions, when relevant... ae 


how to be proved ., ia 
statements of parties, when admissible. 


statements in ili Cross-examination 
as to eeo eee eae 


statements reduced into wring eos 
judgments, relevant to bar a second suit... 


PRIMA FACIE EVIDENCE of two or more per- 
sons conspiring ... 


PRIMARY EVIDENCE eas me ea 
Meaning of . ‘ioe Sis 
where Hocament is executed in several 


in counterpart wes eee 
by one uniform process 
Documents must be proved by... 
except where secondary evidence is 
admissible ose aes i 
See EVIDENCE. 
PRINCIPAL AND AGENT, Presumptions as to 
Statements by agent are pinding on pan 
cipal eee 


PRINTED DOCUMENTS, eh is anima evi- 
dence of the contents of the rest 


but not of the common original ... see 
PRIVATE ACT of Parliament, Presumption as to 
PRIVATE DOCUMENTS, What are... ae 


PRIVILEGED COMMUNICATIONS. 
See PROFESSIONAL COMMUNICATIONS. 
PRIVY COUNCIL, Definition of, in 31 8& 32 Vict., 
Cc. 37 vee eee eos een 
Proclamation of how to be proved oes 


communications by lay agent relating to 
suit and made with a view tolitigation, 
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39 


183 
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249 
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39 


197 
192 


354 
194 
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PROBABILITY. See Beier. 


PROBABLE. See Fact ses iss 
PROBATE, Judgment of Court of, is elegant 
how far conclusive ... 
of Hindu Wills, Effect of grant of eee 
necessary under the Indian Succession Act 
Wills may be proved by 
Meaning of ... eee oes 
PROBATIVE EFFECT of Evidence. 
See EVIDENCE, PROVED. 
PROCEEDINGS of Legislatures, how proved 
of Municipality, how proved... oes 


PROCLAMATIONS, &c., of sai Majesty, how to 
be proved... eee ass 


PRODUCTION of document - person summoned 
to produce does not involve personal 
attendance a eos eee 


See DocuMENT. 


PROFESSIONAL COMMUNICATIONS are 
not to be disclosed without client’s con- 


sent vee ove eee 
the obligation continues ‘after employment 
has ceased ee ves ees 
What communications are not iad 
What are ove 
When two parties employ a common.. 
solicitor ... eee 


No hostile inference should be drawn from 
a refusal to let, be disclosed... aie 
Rule with regard to, applies to interpreters 
and the clerks or servants of profes- 
sional men st 
payee is not waived by client who 
nteers evidence re 

confidential communications with legal 

adviser 
PROFESSIONAL DUTY, Statements by Gena 
person when made in the discharge of 
PROMISES or acknowledgments of debt or legacy 
to be in writing or signed ,,, ‘a 
PROMISSORY NOTES, Presumption in case of 


PROOF, What amounts to... “as ise 
Conclusive, What amountsto ... eee 
of foreign law eae eee ee 


of handwriting vee 
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PROOF—continued, Section, Page. 

of documents ... sins oe ds 64 
of loss of document... sia sis 65 185 
of signature or handwriting __... see 67 188 
of execution of document prunes by law 

to be attested iss 68 189 

where no attesting witness is found ive 69 190 

or denies execution aes sas 71 IQI 
of document not required by rit to be 

attested ... ‘as sa 72 9 
of public documents _... 76 193 
of Acts, Orders or Notifications io Indian 

Governments sis ie 78 9 
of the proceedings of the Legislatures she a ” 


of Proclamations, Orders, or Regulations of 
Her Majesty or Privy Council, or Her 


Majesty’s Government vs eee 9 ” 
of Acts of Foreign Government or sa oe 
lature... a % 
of proceedings of a Municipal body i in Bri- 
tish India eee ” 99 
of public documents of any athe class i in 
a foreign country on 4 5 114 
Burden of _... iy oaks Io! 241 
Effect of presumptions in shifting the... si 242 
of cession of territory .. ae en 113 255 
“PROPER CUSTODY” Meanie of ... ae go 201 
of documents thirty years old... isa ‘5 3 
PROPERTY of undivided Hindu family, Presump- 
tions with regard to re ake 114 261 
mortgasee by father and pone by son, 
resumptions as to vee 9 170 
PROVED, Test of whether a thing is... ose In. 4 
Meaning of ... 3 69 
difference of probative effects of evidence 
in civil and criminal cases ... — 9» 71 


PROVINCIAL EXPRESSIONS, Evidence as to 98 239 
PUBLIC ACTS of Executive Government of India, 


how to be proved ... na 98 194 
of Proceedings of Foreign Legislature, 
how to be proved ee eee a ‘s 5 
PUBLIC BOOKS, Entry in, is a relevant fact ... 35 148 
PUBLIC DOCUMENTS, What are ... ove 74 192 
Certified copies of eos ave eee 76 3 


Production of one ave “ns 77 193 


INDEX. 


PUBLIC DOCUMENTS—continued. 
Certified copies are os amy meconcery 
evidence of ose 
how to be proved ase ove ove 
in foreign country how proved . 


PUBLIC INTEREST, Distinction between 
“ General’? and ... bee eG 


PUBLIC OFFICERS, Written appointment of ... 
not compelled to disclose official commu- 


nications ,. 
PUBLIC PROCEEDINGS of ‘ewelative Council, 
how proved ate ese oes 


of Municipal body in India, how proved... 


PUBLIC PROCLAMATIONS of Government, 
how proved eee 


“PUBLIC” AND “GENERAL?” sntereet: Dis- 
tinction between .,.. sea aaG 


Opinion as to, tee sta by person since 
dead, &c... ‘i ahs 


Presumptions as to books and alters of 


PUBLIC RECORD, Entries in, are relevant when, 
the matters to which they refer are 


in dispute .. sue ves 
are pees pOnesieive proof of facts 
recorded .. ne 


Weight to be given to. 
PUNJAB SETTLEMENTS, Presumptions as (o 


PURCHASE by Executor or Administrator is 
voidable at the instance of any other 
person interested in the property sold 


Q 


QUARRIES in the Punjab, Presumption as to 
QUEEN, Order, &c., of, how proved... aes 


QUESTIONS, must be answered, though the an- 
swer tend to criminate or Rone to 
penalty or forfeiture 


Leading wie 
when they may fiok ‘be asked 
when they may be asked ... nee 
lawful in cross-examination .,.. re 
as to character see ns is 


Judge may decide whether question as to 
credit need be answered oe 


Judge may warn witness that he need not 
answer... ac ee 
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QUESTIONS—continued. 

as to credit, Considerations in deciding 
whether a witness need answer Wie 

Protection of witness against improper 

as to credit, not to be asked without rea- 
sonable grounds ... ee oes 
Meaning of reasonable grounds 

asked without reasonable grounds, Pro- 
cedure where hs sie ve 

Indecent or scandalous wes 

intended to annoy 


as to credit, Evidence not ‘adniiseibla to con- 
tradict answer to... ‘ai wea 


by party to his own witness aes as 
tending to corroborate evidence of rele- 
vant fact is admissible ave aes 


Judge may ask se 
Cross-examination after eiaiminauion by 


Court 
Jury or assessors may ask 
R 
RAPE, Evidence of prosecutrix’ character in cases of 
RASHNESS, Facts showing, are relevant sed 


‘“ REASONABLE GROUNDS’ for asking | ques- 
tions relevant ony as to witness’ ii 
racter eee 

REASONABLE TIME, Evidence of the circum- 
stances of the case is admissible to 


show what Is aay ees 
REASONS 
for opinion are relevant when the epinien 
is itself relevant... eee 


for restriction of evidence of bad chavaciee 
for considering a witness untrustworthy .. 
REBUT evidence of good character, Evidence to... 
REBUTTABLE PRESUMPTION 
See PRESUMPTIONS. 
RECEIPT though in writing may be proved orally 
RECENT POSSESSION of stolen property, Pre- 
sumption astO se. oe 


RECORD, Entries in public, made in erformance 
of duty enjoined by law, when relevant 


Presumption on production of ove 


RECITAL in a deed, when admissible ... Ses 
regarding relationship ose ees 


Section. Page. 


148 


33 


149 


33 


150 
151 
152 


153 
134 


156 
165 


166 


148 
155 (4) 
14 


149 
Q2 


5! 


155 
54 


g! 
114 
35 


80 
32 


310 


99 


cee | 


99 


312 
39 


313 
99 
315 
318 
324 


324 
326 


311 
316 
103 


Bur 


230 


179 
171 
315 
171 


213 


257 


148 
197 
135 


a) 


INDEX. 


RECITAL—continued. 


ia a will, when admissible fa ath 
regarding relationship wi 
af relevant fact in admissible document i is 


relevant when declarant is dead, or 

not producible i aus sea 
of fact in Act of Governor in Council or 

Government Notification ... 


“REDUCED TO THE FORM OF A pocu- 
MENT,” Meaning of sas 


RE-EXAMINATION, Definition of 


Direction of eee ene ene oee 

REFEREE, Statement of, is relevant against party 
referring one ege eee 

but is not conclusive es ove 

unless it operates as an estoppel sa 


REFRESHING MEMORY sis 
by writing made by witness at the time the 
transaction took place su wi 
or shortly after it took place see 
by writing made by another, read by the 
witness, while the transaction was fresh 
in his memory and known by him to be 


correct eee eee «ee as2@ 
when witness oes use a copy of such writ- 
ing oe eon ose 


expert may eater to professional treatises... 
the document used need not be admissible 
as evidence dee or ‘ies 
nor have been written by the witness 
himself .. des 
et of adverse party as to writing used 
or eee eee ee9 


REFUSAL of legal adviser to disclose communica- 
tion raises no inference adverse to 
his client .. ae 

to give evidence: Panistinent for se 
to give evidence or produce documents 
renders witness liable to suit for > 


damages... 
of witness to Baar Power of esa with 
regardto ... eee ave ees 


REGISTERS and official books, Entries made in 
performance of duty enjoined by law, 


when relevant... ees eee 
admissible without proof of their authenti- 
city eee eee eee eeo 
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Sectton. Page. 
REGISTRATION Act is unaffected by emis 61 180 


61 of this Act se sxe g! 204 
of Births, Marriages and Deaths de 82 198 
Documents requiring, are nee 
unless registered . vee gI 204 
Oral evidence of contents of document r re- 
quiring, is inadmissible... mr ‘5 211 
counteracts effect of subsequent os eer 
ment sa si 92 224 
REGULATIONS of Her Majesty, Privy Council, 78 194 
or Her Majesty’s Covernments how to? a 354 
be proved aus 
RELATIONSHIP not necessary for the ae 
sibility of statement as to relationship. 32 143 
any special knowledge makes the state- 
ment admissible oT ry) ” 
Relevancy of opinion eee in conduct 
as to eae eee eee 50 170 
RELEVANT FACTS, Meaning Of —s ws sv 5 75 
Opinions when oe soe vee In. 13 
of such alone may evidence be given = « 5 75 
Provisions of the Civil Procedure Code 
unaffected sos eee oor 3) 9 
forming part of the same transaction = «. 6 76 
What are, must depend on the circum- 
stances of each case wee “ » 77 
Statements of bystanders may be ee és 78 
even though the accused was not pre- 
sent see sos eae eee 99 59 
which are the occasion, cause, or effett of 
facts in issue eee Fe “iba 7 79 
showing motive, preparation, Sed previous 
or subsequent conduct ‘ee au 8 80 
meaning of the word “conduct” ,,, ‘5 81 
Absence of accused when complaint is 
made does not exclude complaint... ’9 P 
Acts showing motive, &c., may be, though 
distinct from transaction under en- 
quiry aan eee eee eee 33 93 
Statements accompanying and erpaining 
acts eee oe oe ee 33 83 
affecting conduct ... se see ” ) 
Relevancy of facts necessary to explain or 
introduce sae avs ase 9 85 


Facts which eer or rebut an inference 
suggested by ae a se 9 87 


INDEX, 


RELEVANT FACTS—continued. 


Relevancy of thirigs said or done by con- 
spirators in reference to a common 
sign noe ove ove 

The section extends to all persons 
who have conspired’ to commit an 
actionable wrong ‘ea oes 
Reasonable grounds for belief in-exist- 
ence of conspiracy must exist juss 
Relevancy of inconsistent facts ... aes 
Relevancy of facts tending to enable Court 
to determine amount of damages __... 

in actions for defamation, facts prov- 

ing malice or justification oes 

in actions for assault, facts proving 
provocation eee eee eee 

in actions for breach of contract, facts 
showing loss sustained... vee 

in action for seduction the defendant’s 
means are immaterial __... ise 

in action for breach of promise of mar- 
riage, that fact is relevant. aes 
Relevancy of facts establishing a right or 
custom... eee eee eee 
Relevancy of facts showing existence of 
stateof mind, orof body, or of bodily 
feeling ... eee eee ove 
Relevancy of facts bearing on question 
whether an act was accidental or in- 
tentional ... eee ose eee 
Relevancy of fact showing the existence of 
a course of business oe vee 


RELIGION and customs of Hindu family removed 
to new part of India, Presumption as to 


of a child: is presumed to be that of its 
father .... «one one ose 


RELIGIOUS FOUNDATION, ‘Opinions as to 
constitution and government of, when 
relevant eos ¢ eee * * eee 


REMAINDERMAN. See Tenant ror Lire. 
RENT mere payment of, does not estop the 


tenant, unless unexplained ,.. oe 
REPEAL of enactments one vr Ty) 
of rules not contained in Act in force in 
British India eco ese one 


of the whole of the English Common law 
on the subject of evidence ... t00 


of rules, &c., under the Indian Councils’ 
, Act, Sec. 25 an ae. -o i 
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a, oe Section. Page. 
REPORTS of Rulings‘of Courts, when relevant ..., 38 150 
Presumptions as to ae ses 84 199 
REPRESENTATIVES, Statements by, when ad- 
missions ... wae sa D t-) 109 
REPUTATION, as affecting damages .. se 55 173 
RES GEST eee” Sie eee aa 6 76 
In. 26 
RESJUDICATA ewe ef Fes 
RESPONDENT andco-respondent.... ics 30 132 
* RESULT” implies actual figures and facts _... 65 183 
REVERSIONER, See TENANT FOR Lire. 
RIGHT or custom in particular places or on Battle 
cular occasions... 13 95 
When opinion as to existence a general, 
is relevant eas 25s ee 48 168 
to cross-examine on document used to re- 
fresh memory aes sive sine 161 323 
ROAD, Rule of the... wee re iw 57 175 
RULES 
of evidence in Non-Regulation Provinces 2 67 
having the force of law, must be judicially 
noticed ... ass wid is 57 174 
in England and in India as to deeds in 
proper custody... go 201 
to govern admission of evidence as ‘to 
character... « 148 310 
RULES OF PROOF, The two ieavdinal:.. a In. 33 
S 
SALE of ancestral property, Presumptions asto... 114 262 
set aside by son under Mitakshara law, 
Presumption. gs to vee eee eee ” ” 
“SAME PARTIES,” means same in interest not 
in mere form oes see eee 33 144 
SAME ona) enon What facts form part of Z : 
t eis ee - ee 7 
SANITY, Presumption as to ... ose vee 114 270 
“ SCIENCE OR ART,” Opinions of experts on 
matters of, arerelevant one 45 161 
_ What the terms include an ses 3 162 
SEA, Rule of the road at © vse ous es 57 175 
SEALS of which the English Courts take. judicial 
notice woe oe wen pap » rF) 
4 Comparison of eve 73 19t 


Documents receivable "wathout.. rect at... 82 197 
SEARCH for missing documents .-- ... a. + 65 183 


IN DE X.. 


SECONDARY EVIDENCE, Meanie of — 
No degrees of toe re 
Documents which may be proved by «. 
in actions of libel, the actual words must 


be given soe “eee eve ene 
Notice to produce when necessary ave 
When court may dispense with notice to 
produce ,,, an bee ‘ise 


See EviDENCE. 

SECRECY, Confession obtained by promise of, is 

nevertheless admissible 
SEDUCTION, In action of damages for, the previ- 
ous character of the person peauken | is 

relevant vr se ove 
° the defendant’s means are irrelevant _... 
SEPARATION of members of a Hindu family 
raises presumption of separation of estate. 
aaa A aap is binding on his master 
if he was “expressly or OES authorized 
tomake it... rn see 
“SHALL PRESUME,” Meaning of ... see 

SHIFTING OF BURDEN OF PROOF. 

See BURDEN OF PROOF. 
SIGN-MANUAL of sovereign... sé 
SIGNATURES how to be proved as 

when to be proved... 
Comparison of ... avs 

SILENCE when tantamount to assent ... one 
See ADMISSIONS, 

SIMPLE AFFIRMATION substituted for oath... 

SOLICITOR is not permitted to disclose communi- 
cation by cliént without client’s con- 
sent ooo eee eee 

what communications are not thus privi- 
leged eos ere een pao 

obligation continues after employment has 
ceased eee ee ace 

when, two persons employ the same solici- 
tor, the protection extends to commu- 
nications made by each to the solicitor 
in the character of his own solicitor .. 

No hostile inference to be drawn from 
refusal of, to disclose iiagiacsi 
communications ... 

Privilege is confined strictly ‘to profes- 
sional communications - «. ce 

It extends to clerks and servants of . 
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SOVEREIGN, Accession and Sign-manual of, to 
be officially noted... ass eee 

SPECIAL KNOWLEDGE, renders statements 
even of strangers admissible in ques- 

tions -of relationship eee ese 
“SPECIALLY SKILLED,” How understood ... 
STAMP ACT unaffected by Section 61 of this Act. 
When document is required to be stamped 

under,: oral evidence of contents of 

unstamped document is not receivable 

STAMPED DOCUMENTS, Presumption as to... 


STATE AFFAIRS, Evidence asto * ... a 
STATE OF MIND, or body, Admission as to oon 
Relevancy of facts showing aos cos 


Statement as to the existence of any © 


STATE OF THINGS capable of being olathe 
by the senses is included in “ fact’’ . 


STATEMENT when relevant fact = es 
by witness who cannot be produced ave 

in former judicial proceeding ++ | 6 

made under special circumstances vee 

by bystanders are relevant if they form 

part of the transaction wee see 

even though accused be not present... 

showing state of mind or body ... ose 

made in a person’s presence’... ove 

former statements of witnesses ... ee 


made to or in the presence of party whose 
conduct is in question, must be shown 


to affect that conduct ‘ine Sie 
accompanying and explaining acts veo 
affecting conduct eee eee ove 


causing, explaining, or introducing a fact 
relevant or in issue’ is admissible 
whether the person against whom it 
is given, heard it or was’ present when 


it was made ood eos eee 
by a conspirator tT Ct rT 
when admissions eee ea or 


by party or his agent duly authorized, 
by person from whom interest is derived... 
by person suing in representative capatity 
ofa Sepresentalive, before he became Such 
by agent" * n° see TS one oes 
by persons interested in subject-matter ove 
by person whose position it is necessary 
to prove oe. ™ ‘eee “eee 
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STATEMENT —continued, Section, Page. 
By person expressly referred to... nee 20 115 

is relevant but not conclusive 

unless it operate as an estoppel ve » ” 

by person who cannot be called as a wit- 


vee a) 99 


ness as wee eos sus 32 134 
by person since dead, as to the cause of 
his death .., see 


eee eee 39 39 
is relevant whether the person mak- 
ing the statement expected death 


or not eee ae sve Pe $5 
by a dying child of tender years... see 53 137 
by a dead person must be more than mere 
expression of assent sae see 9 »” 
when made in the course of business ay ss - 
made by dead person in course of business 
need not be based on personal know- 
ledge. an ies as = 138 
and need not be contemporaneous .. es Pe 
against interest of deceased Soe bes oA 139 
which would have exposed a man to a 
criminal prosecution fe te 3 m 
by a person acknowledging the payment 
of money to himself when to be re- 
garded as against his interest bs ‘5 ” 


charging a person with receipt of money 
is against his interest cia ae ” 9 


‘made’ by a person need not actually have 
been written by him sce ‘it 3 140 
of deceased person as to public right, or 
custom, or matter of general interest... 


3 14 
meaning of term “ interest’’ ase ‘9 9 
distinction between ‘‘ public’ and 

“general,” interest abolished ae 7 142 
must have been made before contro- 
versy arose cae ese ose ” ” 
of deceased person with special knowledge 
of relationship when relationship is in 
question ... oes ae eee 9 143 
if made before controversy arose sae ‘5 142 
in will or deed of deceased person ave ” 135 
contained in any deed, &c., relating to 
right or custom «ss sie sis ae - 
by several persons expressing feelings or 

impressions relevant to matter in ques- 

tion eee sac eee eee ” ” 
evidence in former judicial proceeding 

when rélevant vee ase eee 33 144 


contained in affidavit ... me eae 99 145 
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STATEMEN T—continued. 
the section only applies when a witness 
is absent eee tee ene arr 


when present it may be used to corrobo- 
rate or contradict him 


not admissible when witness is or and 


can be called oes 
the proceeding must have been ; a judicial 
one eee eee eee 
between the same parties, z. e., the same 
in interest eee eee 
the question in issue must be sibaan: 
tially thesame ... eee ove 


made under special circumstances ; 
as to fact of public nature contained in any 
Act or Notification of Government 
when relevant... ose ose 

in law book, when relevant see 
of prisoner, or accused, Presum ne 
on production of record of evidence 


of eee eee eee 
by other persons of contents of documents; 
oral evidence as to eee eee 


Cross-examination of witness as to former. 


reduced to writing must be shown to wit- 
ness before proof for purpose of con- 
tradiction wea eon eee 


Impeachment of witness’ credit by Eroet 
of former inconsistent .,, 

made under Section 32, Evidence to con- 
tradict or corroborate eae ar 


ST saa PBESUMPTIONS belong not to 
law of evidence but to ordinary law. 


SUBSEQUENT ORAL CONTRACT may set 
aside a deed, except in specified cases. 


SUBTRACTING from contents of document, Oral 
evidence is inadmissible for the 
purpose of sis ses ase 


SUCCESSION ACT, Proof of wills under sei 
“SUPERIOR COURTS,” include what, under 


22 & 23 Vict,, c. 63 ose oes 

under 24 Vict., c. 11 dus eqs 

SURGEON, Evidence of Civil... ‘a Se 
T 

TECHNICAL EXPRESSIONS, and words used 

ina peculiar SENSCevs ose oa0 
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TECHNICAL TERMS, or local expressions, ab- 
breviations, and words used in a 
particular sense, opinions as to 

TELEGRAMS, Presumption as to is 

TEMPORAL BENEFIT, Confession induced by 
hopeof. 

TENANCY, may be proved by oral evidence sis 

Burden of proving discontinuance of 

TENANT is oceped: from conn his landlord’s 


title 
when he ay dispute his ‘landlord's 
title... 


ad ayment of fue does nek estop 
nless unexplained vs 
mee continues cune Sontinuanée ‘of 
tenancy 


TENANT FOR LIFE, Setenent of, as to rever- 
sionary estate are not admissions 
affecting remainderman or _ rever- 
sioners ... ves ose 


TENDER OF PARDON to se cohmplice se 

TENETS of body of men, Opinion as to 

TERMS used in particular districts, Opinions as to 

TERRITORY, Proof of cession of sei ei 

TESTAMENTARY disposition of property when 
to be in the form of a document 


TESTATOR, Statements by, are admissions 
against executor ... es 
approval of will read over to him: rr 
TESTIMONY, Suits for the perpetuation of 
to facts in documents known to be correct 


may be received ... wee 
THREAT vitiates confession ... ie — 
TITLE, Burden of proof as to. eee sis 
is not shifted by the mere wrongful 
possession of a wrong-doer se 
Tenant is estopped from denying his 
landlord’s ee eee eee 


when he may dispute It ase 


mere payment of rent does not estop, 
unless unexplained se see 


estoppel continues during tenancy ... 
Bailee is estopped from denying bailor’s.,. 


When he may plead badness of bailor’s { 
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TITLE-DEEDS, Witness not bound to produce his 
unless he has agreed in writing to do so... 
or unless he be also a party to the suit 


Where he is not compellable to produce, he 
cannot be compelled to answer a 
tions as to contents 


TOMBSTONE, Statements on, as to relationship 
TORTURE 


formally Sfonounced illegal by the Judges 
in 1628... 


TRANSLATOR, Court may enon secrecy on 
TRIPLICATE, Loss of all parts of a document exe- 


cuted in, must be proved to let in 
secondary evidence ee was 


TRUSTEE 


admissions by Segue are admis- 
sions against . ves 


or agent, failing to keep accounts, Pre- 
sumption as to “ee eee 


TRUSTS may often exist, not reduced to wring, 
which the Courts will recognise a 


U 


UNCLAIMED LAND, in the punjab, ibaa 
tions as to a 
UNDIVIDED HINDU FAMILY. 
See Hinpvu FamMILIEs. 
PRESUMPTIONS. 


UNINTELLIGIBLE TERMS, Evidenceto explain 


UNOCCUPIED LAND in the Eanes: oe 
tion as to - oes 


USAGE, Opinions as to, when pelevante: 


of trade, Intention of parties to ~—s 


evidence to annex, to contract ... ‘da i 


conflicting with expressed intention of a 
document, the latter must be followed 


V 
VAKIL, Admission by, binds his client ... se 
Statements made by, beyond the ordinary 
scope of Vakil’s authority ... ove 


not permitted to disclose communication 
y client, without client’s consent... 
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VAKIL—continued, 


What communications are privileged _,,, 


Obligation continues after emprgment has 
ceased 


It extends to clerks dnd: ene. of _ 


Party calling, as witness does not erry 
waive his privilege “ 


baksioed need not disclose Soneaunieations 
wit sere 


VOLUNTEERING EVIDENCE, Privilege, as to 
pr rofessional communications, is not waived 
y party ene woe ee oes 


Ww 
WAR, Commencement of, judicially noticed _... 
WARNING, Confession not as by ab- 
sence of vee set 
WARRANTY, by servant saplaved to sell by 
horse-dealer, or livery sectiaa 
by servant of private owner 
WASTE LAND in the Punjab, Presumption as to 
WIFE acting as agent for husband ib 
Admission by eee af ane 


living apart from her husband, authonty 
of Hindu, to pledge his credit i 


Hindu, authority to bind her husband by 


her contracts eee eee 
receiving Suen to (pai Presumption 
as to 


may give evidence against her husband ave 


need not disclose communications made by 
her husband during marriage 


WILLS, Statements in, relating to the existence of 


any relationship... “ nee 
require attestation tee eee eee 
Presumptions as to... coe oor 
Proof of ove see eee 


admitted to probate in ‘British India... 


Parol evidence is admissible to prove exe- 
cution on a date other than that 


appearing onit ... oe ove 
Declarations of testator as to... si 
when parol evidence is admissible to prove 
testamentary intentions ... ove 


Evidence Act does not affect provisions of 
the Indian Succession Act as to con- 
struction of see ove Sa 
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WILLS—continued, 
authorizing adoption... aw su 
read to testator, Presumption as to Mes 
Alterations in, Presumptions as to ene 
exécuted in several sheets, Presumption 
not to be found, Presumption as to it 
in testator’s custody eee Presump- 
tion as to ave 
“WITHOUT PREJUDICE,” Statements made, 
are not admissible ae wi oe 
WITNESS, Exclusion of me 
statements by person who cannot be called 
Evidence given by, in former judicial a 
ceeding when relevant sae 
When a witness cannot be found, or be oro: 
duced, without unreasonable delay, or 
expense, his deposition is admissible... 
refusing to appear, Presumption as to... 
refusing to answer to character, Presump- 
tion as to... eee eee ese 
Who may testify pies sad Se 
Attendance of, how enforced... aa 
compelled to produce documents ee 
tocometo Court... Sis 
to speak the truth ... eee 
to accept service of summons... 
Lunatic, when competent sua sa 
Dumb, how he may give his testimony ... 
who objects to oath, may be affirmed 
Hindu or Mahommadan shall affirm —.... 
liable to damages for refusal to give evi- 
dence or produce document sis ; 
Accused person cannot be vee 
al aia to understand questions and 
to reply rationally are alone essential 
Husband and wife may be for or against 
each other mot eee aoe 
in Divorce cases eee ‘as eee 
Judge or Magistrate whena_.... Te 
married persons need not disclose commu- 
nications during marriage ... eee 
as to affairs of'state ... se ve 
as to official communications... aa 
Magistrates and Police Officers need not 
disclose sources of information oe 
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WITNESS—continued. Section. Page. 
Legal practitioners not to disclose pro- 
fessional communications ... sie 126 290 
such communications are not pro- 
tected as to certain matters Sis $s is 


party giving evidence in his own case 
does not consent to disclosure of 


professional communications oe 128 204 
need not disclose communications with 
legal adviser sas “ vs 129 205 
not a party, need not produce title-deeds 
or criminating document ... 130 298 
parties to suit not protected from pro- 
ducing documents eee ” > 
need not produce document, production of 
which another party might rightly refuse 131 299 
not excused from answering criminating 
questions ... eee ver vee 132 300 
giving false evidence .., iis ee * si 
Accomplices can be... oe ai 133 301 
No necessity for particular number of ,., 134 302 
Order of examination of Ree se 135 303 
Examination-in-chief, cross-examination 
and re-examination of see wet 137 305 
Persons summoned to produce documents 
do not become... ee Sen 139 306 
to character... eae ae vee 140 Pe 
giving evidence as to contents of document 144 307 
may be cross-examined as to previous 
statements vee ves ose 145 oe 
to test veracity ... ace ae 146 308 
as to position in life aie see i 3 
in order to shake credit «. isi ‘3 = 
Proper questions to credit to be put to... 148 310 
Protection against improper questions... 5 - 
Questions not to be asked without reason- 
able grounds Par aoe ay 149 311 
What are reasonable grounds .. as 3 = 
Indecent and scandalous questions a I51 312 
Questions intended toinsult ... sae 152 313 
answering questions to credit cannot be 
contradicted vee ae me 153 bs 
Impeachment of credit of os iss 155 315 
Hostile eee ws aa a 154 ce 
Corroboration of ee es ees 156 318 
may refresh memory ... wes see 159 320 


may, when experts, consult professional 
treatises ,., re os eee ” » 
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WITNESS—continued. ‘ 
may be cross-examined on papers referred 
to for refreshing memory ise 


must bring document to Court -notwith- 
standing objection to its production 
Order for examination of, in England, in 
relation to any Civil or Commercial 
matter pending before a foreign tribu- 
nal ah we vee eee 


WORDS used in particular districts, Opinion as to 
used in a peculiar sense, Evidence to show 


meaning of ar soe ose 
WRITING sometimes obligatory ‘si ss 
Comparison of eas aes gs 


Documents required by law to be in 


Oral evidence inadmissible to vary con- 
tract required by law to be in as 


Evidence as to matters in ie eae 
WRITTEN ADMISSION of contents of document 


WRONG-DOER, mere forcible possession of, is 
insufficient to shift the burden of proof 
as to title sae sea ae 
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ADVERTISEMENT. 


BRITISH INDIA 


AND , 


ITS RULERS. 


BY 


H. 8. CUNNINGHAM, ma. 


OPINIONS OF THE PRESS. 


THE TIMES. 


“Mr. CunnincHam’s work might be described as a kind of 
general balance-sheet in which the Indian Empire is treated as 
a vast undertaking, or group of undertakings, which, in the 
course of many years, has developed itself into a great number 
of branches, some of which have been more successful than 
others. He sums up the general results, showing what has been 
effected in a great variety of mattors, into which on the present 
occasion we have not space to follow him, and, in particular, 
tracing out—in a way in which, so far as we are aware, it has 
never before been put—the money result of the Government of 
India. His general conclusions are detailed and qualified to a 
high degree, and are so very carefully expressed and limited in 
different parts of the book that it would be difficult to do jus- 
tice to them otherwise than by extracts too long for our 
columns.” 


THE SATURDAY REVIEW.* 


“Mr. CUNNINGHAM’s present work is not as amusing as his 
Dustypore, but it is as worthy of perusal as that racy picture 


* British India and its Rulers, By H. 8. Cunningham, M.A., one of the 
Judges of the High Court of Calcutta, and Late Member of the Famine 
Commission. London: Allen & Co., 1881. Calcutta: Thacker Spink & Co., 
Brown & Co., Madras: Higginbotham & Co., Bombay: Thacker & Co. 
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of life in the Punjab and the hills. Its material is taken from 
the best sources. The style is unimpeachable. Nothing could 
be better in its way than the vivid picture at p. 259, of the rise, 
progress, and devastation of an Indian famine after the failure 
of the regular rains. Huge masses of figures are admirably 
arranged with order and precision. As might be expected from 
the experience and training of the author, itis emphatically a 
tale about British India, reinforced by a knowledge of English 
literature, and ‘written from the standpoint which we might 
expect in an M.P. or an Under-Secretary of State. Throughout 
there is an entire abstinence from those phrases culled out of 
the official vocabulary, so significant to the Commissioner, so 
perplexing to the English critic. Instead of a proverb from Sir 
H. M. Elliot’s Glossary, or a quaint couplet in Hindi or Sanskrit 
current in Bahar and the Doab, we have half a dozen lines from 
the Agamemnon; instead of the opinions of ‘crack settlement 
officers’ we have quotations from Ricardo and the History of 
Agriculture and Prices by Rogers; and instead of anecdotes col- 
lected in the bazaar and the Tahsil, we havea digest of the 
labours of the Famine Commission and a compendium of many 
instructive but shapeless Blue-books.” 


ST. FAMES’S GAZETTE. 

‘We noticed last summer a pamphlet published by Mr. Cun- 
ingham on the finances of India, which seemed to us to contain 
a greater quantity of closely packed information and of judicious 
thought than any work upon the same subject which had fallen 
in our way. His present book is on a more extensive plan, but 
is entitled to the same kind of praise. It is unassuming, free 
both from the crotchets and from the efforts to be picturesque 
which are the defects of most writers on Indian subjects, and 
filled with as much information upon some of the principal Indian 
questions as could well be brought into the moderate space 
which it fills Mr. Cunningham, though not a member of 
the Civil Service, has passed many years in different parts of 
India in various legal capacities, and for the last few years 
has been a Judge of the High Court of Calcutta, and for part 
of the same time a member of the Famine Commission. He 
has thus hada better opportunity than falls to most men of 
forming a judgment on Indian questions at once well instructed 
and independent; and the results at which he has arrived are 
singularly well balanced and qualified. He reviews in turn the 
working of all those departments of the Government of India on 
which the material prosperity of the country mainly depends. 
He is not altogether satisfied with the condition of any one of 
them; but his estimates of all are thoroughly practical: and, 
though he is far removed from being opposed. to change as such, 
he is, if possible, still further removed from those spasmodic 
theories and revolutionary suggestions which have been common 


“ BRITISH INDIA AND ITS RULERS,” 3 


- * 


of late, and which would soon put an end to the Indian Empire 
if by any misfortune they were to strike the fancy of any of the 
more active sections of the Radical party in this country. 


“The style of the book is grave, and the strain upon the reader’s 
attention considerable ; but any one who takes the trouble to 
read it through attentively will acquire a solid acquaintance 
with the subject which he could hardly get elsewhere in any 
moderate compass. The gravity of the style is remarkable, as 
Mr. Cunningham has the credit of being the author of by far 
the liveliest and most briliant novel ever written about Indian 
life—‘ The Chronicles of Dustipore.’ 

% a a * * 


‘The chapter which reviews the whole of the taxation of 
India gives in a very moderate compass the result of an extra- 
ordinary amount of labour. There is no single point in the whole 
range of this immense subject on which Mr. Cunningham has 
not something to say, well considered, weighty, and interesting. 
The extreme lightness of the taxation of India has probably 
never been brought out so distinctly before. » 

oo a % oI % a 


‘These are mere specimens, and most imperfect ones, of the 
mine of information to be found in this most creditable book, 
every line of which is authenticated by definite references to 
authorities, as the paragraphs of a well-written law book are 
warranted by decided cases. For full proof of this we must 
refer our readers to the book itsclf. It is enough to say in 
general that Mr. Cunningham proves, in a solid, business-like 
way, the truth of the impression which every one must derive 
from the actual experience of Indian affairs. The English 
nation has performed and is performing there one of the most 
wonderful feats of strength and skill ever performed in the 
history of the world. It has substituted order for anarchy, law 
for arbitrary rule, and peace for continual war. It cannot be 
said that our rule has substituted wealth and plenty for extreme 
poverty ; for the country is still extremely poor, and is subject 
to occasional famines of great severity: but it has beyond all 
doubt increased the population enormously. It has laid the 
foundations of a growth of trade, wealth, and knowledge, which 
may arrive in time at enormous proportions. It has brought 
famine and drought within the range of events which can be 
foreseen, provided for, and, to a great extent, mitigated. In 
short, we have turned India from being a collection of barbarous 
provinces into a civilized empire. The inferences—moral, 
political, social, and religious—which these results and the 
means by which they were obtained suggest are even more 
interesting than the results themselves; but upon them Mr. 
Cunningham does not enter. He supplies materials, however, 
for speculations of the most general and enduring interest.” 
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THE ATHENAEUM, 

“ ALTHOUGH few Englishmen at home are sufficiently interested 
in Indian affairs to peruse a voluminous Blue-Book, there are 
many who would be glad to obtain by easier means some know- 
ledge of the facts which were collected, and of the problems 
which are discussed by the Commission of which Mr. Danning: 
ham was a member. He has done good service to India and to 
her administration by publishing this able exposition of the 
leading conclusions of the Famine Commission.” 


THE ACADEMY. 

‘¢ Tus book is an admirable union of observation with reflec- 
tion. Mr. Cunningham criticises the Indian Government from 
@ somewhat exceptional standpoint—from the standpoint of one 
who has been intimately connected with Indian administration, 
but who is outside the regular body of Indian administrators. 

* * * oI i # 


‘‘Those who delight in unmixed panegyrics of our Indian 
rule, and those who study Indian questions with the one hope to 
find materials for abusing the Government, need not open this 
book. Mr. Cunningham exhibits with great clearness the 
mechanism of the Indian administration ; and he points out with 
equal clearness the directions in which he thinks that mechanism 
can be improved. But he neither professes to be a critical 
historian of the past nor a sanguine reformer as regards the 
future. His exposition of the framework of the Indian Govern- 
ment, moreover, is valuable from the constitutional point of view 
rather than as a guide to practical administration. He has 
written as a lawyer and a legislator, not as a District Officer. 
The result is a nobly proportioned survey of Indian Government 
as a whole, conceived in a broad spirit, and executed with just 
sufficient detail to make the work complete in all its parts. 
This book presents for the first time the statutory sanctions upon 
which British rule now rests, together with the processes by 
which the old fabric of the Company’s administration has been 
transmuted into the Queen’s Government of India.” 

% a i * # 


‘“We have only touched on a few of the subjects dealt with 
in this book. But we commend every chapter to the careful 
study of those who wish to understand India, and do their duty, 
as English citizens, byher. The Queen’s rule in India has paid a 
better price for that traditional policy of reticence and that 
jealousy of outsiders which it inherited from the commercial 
days of the Company. The English nation, accustomed to open 
relations with their Government, has not unnaturally held the 
presumption to be against a system which gave no plain account 
ofits doings. The Queen’s Government of India has now broken 
the old tradition of silence. It offers the facts about itself to 
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public criticism in as convenient and accessible forms as they are 
resented by any other civilised Government. We welcome this 
k ag at once a type and a product of the new state of things. 
Reform, to bear permanent fruits in India, must be of no hasty 
growth. The constitution of the Indian Government, both in 
that country and at home, has been expressly framed with a 
view to prevent rash and temporary changes. As we learn more 
about India, we become more moderate in our aims. The 
reconstruction of our whole Indian system is already ceasing to 
be an easy feat within the compass of a magazine article. Mr, 
Cunningham deals with the difficult problem of Indian reform 
with a calmer judgment, because with a fuller knowledge.” 


HOME NEWS. 


“Mr. Cunnrngaam’s object has been, he tells us, to contribute 
material, ina form easy of access and simple in arrangement, 
for the practical discussion of some of the principal administra- 
tive and social problems involved in the Government of India. 
It is a purpose which has been accomplished admirably.” 


ALLEN’S INDIAN MAIL. 


‘Mr. Justics Cunninauam has enjoyed many advantages for 
forming a trustworthy estimate of the general result of our rule 
in India. Asa prominent member of the English Bar, both in 
Upper India and in Madras; as a Judge of Her Majesty’s High 
Court in Calcutta ; and as a member, and for a time Acting Pre. 
sident, of the peripatetic Famine Commission, he has studied 
India, Indian a and Indian modes of administration, from 
many and diverse points of view, and all of them points of 
vantage. In the book before us—the preparation of which we 
imagine was suggested by the author’s notes of his famine expe- 
riences—he has given us tho advantage of his varied expe- 
rience. * * * In his interesting discussion of 
‘The Legislation and Courts’ of India he writes with an autho- 
rity that is unrivalled; whilst in the chapters on the agricultural 
and industrial improvements that have attended Britishrule, and 
in the sections on Famines and Famine Relief, we get a wealth 
of information that demonstrates how thoroughly Mr, Cunning- 
ham, at any rate, worked at the duties of the much-abused Famine 
Commission. The book is absolutely crammed full of instruc- 
tive comments on existing institutions.” 


THE GLOBE. 


“Tats important work deserves to be studied by all who 
take an intelligent interest in the affairs of our great Eastern 
dependency.” 


Higginbotham & Co.—1883. 


